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CASES AT LAW 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT RALEIGH. 


JUNE TERM, !850. 


SAMUEL UW. CLIRISTIAN v. BARNABAS NIXON Et AL. 


In general, a vendor of land is bound to prepare the conveyance and 
tender it or offer to do so; but where, from the nature of the 
contract, it appears that those to whom the title was to be made 
were unknown to the vendor, but known to him who made the 
purchase, the latter is bound to give the necessary information to 
the vendor, or, if he fuils, to pay the price contracted for. 


AppeaL from the Superior Court of Law of Ranpotrn, at 
Special Term in July, 1849, Battle, J., presiding. 


No counsel for plaintiff. 
G. C. Mendenhall for defendant. 


Prarson, J. Phineas Nixon, Sr., owned a tract of land ( 2 ) 
to which the plaintiff alleged he had acquired title under 
a sale for taxes. After the death of the said Phineas, his exec- 
utors, Phineas, Jr., Barnabas Nixon, in behalf of their testa- 
tor’s estate, proposed to buy the claim of the plaintiff; and $50 
was finally agreed on as the price. The contract was closed 
by a letter from Phineas Nixon to the plaintiff, in which he 
says: “Thou may’st consider this as our promise to pay thee 
$50 for thy quit-claim belonging to the estate of our father.” 
Signed, “Phineas Nixon, exr. of Phineas Nixon, dee’d.” 

Phineas Nixon, Jr., afterwards died, and the defendants ad- 
ministered upon his estate. The plaintiff called on the defend- 
ant Barnabas for the $50, and told him he was ready to execute 


13 


IN THE SUPREME COURT. [33 


CHRISTIAN vt. NIXON. 


the quit-claim deed, if he knew to whom to make it, and asked 

who were the persons entitled as heirs of Phineas Nixon, Sr., 

and to whom he should make the deed. The defendant refused 

to pay the money and declined giving the information requested. 
The plaintiff then issued a warrant for the $50. His 

( 3 ) Honor was of the opinion that the plaintiff had not 
made out a case. In this there was error. 

The payment of the money and the execution of the deed 
were concurrent acts; and the plaintiff was not entitled to the 
money until he had performed, or offered to perform, his part 
of the agreement. 

As a general rule, it is the duty of the vendor to prepare the 
deed and deliver, or offer to deliver it, to the vendee, this being 
embraced in what he has agreed to do in consideration of the 
price. The case is different in England, in consequence of the 
peculiar circumstances existing in that country which make con- 
veyances extremely complicated. Those circumstances do not 
exist here, and we are governed by the rule that each party must 
do or offer to do all he has undertaken before he can require 
performance of the other. The preparation of the deed is con- 
sidered a part of the vendor’s undertaking, unless the terms of 
the contract furnish an inference to the contrary. When the 
land to be conveyed and the person to whom the deed is to be 
made are certain, so that the vendor knows how to make it, it 
is his duty to do it; but when the contract is general and the 
person to whom the vendor may wish the deed made is not ascer- 
tained, then it is the duty of the vendee to prepare the deed, or 
at all events to give the vendor such information as will enable 
him to do it. ‘This is necessarily implied from the fact that the 
contract is left open in this particular; for otherwise the vendor 
would be required to do an impossibility, and the refusal of the 
vendee to give this information, which lies within his knowl- 
edge, evinces a desire on his part to have a pretext for avoiding 
his contract. 

In this case the contract was made in behoelf of those who 
were entitled to the land as devisees or heirs of Phineas Nixon, 

Sr. The plaintiff is not presumed to know them, but 
( 4 ) the fact is within the knowledge of the defendants. It 

was their duty to give the information; by withholding 
it they put it out of the power of the plaintiff to make the deed. 
They cannot take advantage of their own wrong, and thus 
escape from the performance of a contract of their intestate. 

Prr Curiam. There must be a venire de novo. 


Cited: Gwathney v. Cason, 74 N. C., 9. 
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PATTERSON t. BODENHAM MER, 


JOIN PATTERSON vy. WILLIAM BODENTAMMER ev At. 


The action of trespass quare Clausnue fregit is a remedy for an injury 
to the possession, and therefore cannot be maintained by one who 
had not the possession at the time the injury was alleged to have 
been committed. 


AppreaL from the Superior Court of Law of Guviztrorn, at 
Spring Term, 1850, Battle, J., presiding. 

The following is the case sent up from the Court below: 

This was an action of trespass quare clausum fregit, to which 
the defendants pleaded not guilty. 

The plaintiff relied upon both an actual and constructive pos- 

session of the focus in quo at the time when the trespass was 
alleged to have been committed. To show a constructive posses- 
sion, founded on title, he produced a grant to John Talbot, dated 
in 1847, and a deed from Talbot to George Mendenhall, dated in 
1793. He then produced the deed from one Robert Stewart to 
Eli Pugh, dated 14 November, 1830; a deed from the said 
Pugh to John Horney, dated 11 November, 1834; a deed ( 5 ) 
fon said Horney to Jeffrey Horney. dated September, 
1835, and a deed from said Horney to John Lamb, dated Sep- 
tember, 1840, and then a deed from the said Lamb to the plain- 
tiff, dated 25 April, 1843, all of which included the locus in 
quo. It was testified that the land included in the deed to 
Stewart was open forest, no -part of which was in cultivation, 
but he and the successive proprictors after him occasionally cut 
rails upon it for the use of other plantations. It was stated 
that Jeffrey Horney cut rails upon it every year. while he 
owned it, and hauled them off to a plantation which he culti- 
vated about three miles distant. It was stated, further, that 
Lamb built a house upon the land in April or Mav, 1859. The 
decd from Lamb to the plaintiff conveyed a small half-aere lot, 
situated in the town or hamlet of Florence, upon which was an 
unfinished house, built by William Patterson, a son of the plain- 
tiff. It was then shown that the defendants moved this house 
from the lot in March, 1846; and it was for this that the action 
was brought, the writ lay ing becn issued 17 June. 1846. 

To show gen actual possession the plaintiff introduced a wit- 
ness who testified that, immediately after the plaintifi’s pur- 
chase, he went and nailed boards across the space intended for 
a chimnev and windows, which were open, and put some empty 
boxes and barrels in the house. 

The defendants contended that the plaintiff had shown no such 
title as gave him a constructive possession of the house and lot 
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in question, and that at the time when the house was removed 
it was in the actual possession of them or one of them, and 
therefore the action could not be sustained. To prove this pos- 
session, they called as a witness one Thomas Barnum, who tes- 
tified that the defendant Bodenhammer came to his residence in 

Westminster and requested him to go and see him take 
( 6 ) possession of the house in question; that he went and 

saw the said defendant tear off the boards which the 
plaintiff had nailed across the windows and put out the plain- 
tiff’s boxes and barrels, and agreed with the defendant Dillon, 
by parol, that he might have the house for twelve months at six- 
pence per month, each party being at liberty to put an end to 
the lease by giving the other notice. This was in May, 1844. 
Another witness testified that the defendants Dillon and White 
had some timber and a wagon in the house, and that a man 
named Beard also kept a wagon in it, being kept open; and that 
it was used for no other purpose than as a repository for such 
things. 

The defendants offered in evidence a paper for the purpose 
of showing that Wilham Patterson had an interest in the house 
and lot which was liable to be sold for the payment of his debts, 
and also for the purpose of showing that upon William Pat- 
terson’s failing to comply with his contract, the defendant Duil- 
lon, who had bought from Lamb the residue of the tract of land, 
was entitled to take possession of the locus in quo; but it being 
admitted that William Patterson had failed to comply with the 
terms of his contract, and that the defendant Dillon had no 
deed covering the house and lot in question, the court rejected 
it, holding that it was immaterial, as they had already been 
permitted to show themselves, as far as nes could, to have been 
in the actual possession of the house at the time of its removal. 

The court was of opinion, and so charged the jury, that the 
plaintiff had not shown a complete title, so as to give him a con- 
structive possession, but that, if the evidence were believed, he 
had shown an actual possession, against which the defendants 
had proved nothing to prevent his recovering in this action. 
The plaintiff had a verdict, whereupon the defendants moved 

for a new trial for the rejection of testimony and for 
( 7 ) misdirection in the charge, which motion was overruled 

and a judgment given, from which the defendants ap- 
pealed. 


Kerr for plaintiff. 
G. C. Mendenhall for defendants. 
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Nasu, J. The judgment in this case must be reversed. The 
plaintiff has shown neither an actual nor constructive posses- 
sion of the premises in question. To avail himself of the latter, 
he must prove the legal title in himself at the time the 
alleged trespass was committed. In this he has not sue- ( 8 ) 
ceeded, and the jury were so instructed by his Honor 
who tried the cause. It is, however, in the second branch of the 
charge that the error lies of which the defendants complain. 
After informing the jury that the legal title was not in the 
plaintiff, the charge proceeds, “that if “the evidence is beheved, 
the plaintiff had shown an actual possession, against which the 
defendants had proved nothing to prevent his recovery in this 
action.” We do not concur with his Honor. At the time that 
Lamb, who claimed title to the premises, conveyed to the plain- 
tiff in 1843, there was on them an unfinished house. The plain- 
tiff put Into it some empty barrels and boxes and nailed plank 
over the spaces left in the walls for a window and fireplace. 
This was the only possession he ever had, as far as the case dis- 
closes. A year after, in May, 1844, the defendant Bodenham- 
mer pulled off these boar ds, and threw out the articles put there 
by the plaintiff, and leased the house for twelve months to one 
of the other defendants, who put into it some wagon timber. 
In this condition the premises remained until March, 1846, 
when the house was removed by the defendants; and the case 
states that this removal constituted the trespass for which the 
action was brought. It is very clear it cannot be sustained. 
Whatever possession the plaintiff may have acquired by putting 
into an unfinished house, which had never been inhabited by 
him or any other person, some empty barrels and boxes and 
nailing on the boards as set forth in the case, was lost to him 
by the acts of Bodenhammer of a similar character. If they 
were sufficient to give Patterson the actual possession, similar 
acts on the part of the defendant were sufficient to divest him 
of it and place the actual possessicn in the latter. The acts 
were of the same character and must carry with them the same 
effects. Two years after Bodenhammer had dispossessed the 
plaintiff, and while his possession, so acquired, contin- 
ued, the house was removed. To enable the plaintiff to ( 9 ) 
maintain an action for the removing of the house, he 
ought to have re-entered before the house was removed and 
thereby revert the possession in himself. The action of quare 
clausum fregit is a remedy for an injury to the possession 
(Dobbs v. Gullidge, 20 N. C., 197), and therefore cannot be 
maintained by one who has it not. Tredwell v. Reddick, 23 
N. C., 56. 
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His Honor erred in directing the jury that at the time the 
house was removed Patterson, the plaintiff, was in the actual 
possession of it and could maintain his action. 

Per Curtam. Judgment reversed, and a venire de novo or- 


dered. 


Cited: Brooks v. Stinson, 44 N. C., 75; London v. Bear, 84 
N. C., 273, 4; Harris v. Sneeden, 104 N. C., 377; Drake v. 
Howell, 183 N. C., 166; Gordner v. Lumber Co., 144 N. C., 111. 


B. 'T. DAVIS eT AL. v. SAMUEL HILE Et At. 


When a petition is filed to discontinue an ‘old road between certain 
points and establish a new one between the same points, and 
the petition is opposed, and the court, upon the hearing, refuse 
to discontinue the old road and establish the new road as prayed 
for, but direct another road to be opened, passing over only a 
part of the route prayed for by the petitioners: Held, that the 
defendants were entitled to recover their costs. 


Aprreat from the Superior Court of Law of Ranpotpy, at 
Spring Term, 1850, Battle, J., presiding. 


No counsel for plaintiffs. 
Mendenhall for defendants. 


(10)  Psrarson, J. The plaintiffs in their petition allege 

that the public convenience would be promoted by mak- 
ing a new road from Cunningham’s old place to a fork near 
William Bingham’s plantation, running by Davis’ tanyard, 
John Hammond’s and on by Ferguson’s smithshop, and by dis- 
continuing the old road between those two points. The prayer 
4s that a new road be established between the two points, pass- 
ing by the places designated, and that the old road be discon- 
tinued. The defendants object to the change in the road. They 
oppose the new road and insist that the old road should not be 
discontinued. 

The County Court ordered the new road to be laid off and 
the old road to be discontinued. The defendants appealed, and 
the Superior Court refused to establish the new road or to dis- 
continue the old road, but it was ordered that a new road be 
laid off from Ferguson’s smithshop to the fork near William 
Bingham’s plantaticn; and it was further ordered that the de- 
fendants pay the costs, from which latter order they appealed. 
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The defendants were certainly left “in possession of the field 
of battle,” and we are at a loss to see upon what ground they 
were required to pay the costs. Whether under this proceeding 
the court had the right to establish the road which is ordered to 
be laid off, is not submitted to us, as the appeal is only from the 
judgment as to the costs. But it might well have been questioned. 
There was no petition in writing setting forth that such a road 
would promote the convenience of the public, and no notice 
was given that application would be made for it; so that 
although there was proof of its utility, it was “probata” sed non 
“allegata.” An application for a road from one point to an- 
other does not include a road from one of the points to any 
intermediate point; for, grant that the road, if laid out the 
whole distance, would be useful, non constat that, if 1t stopped 
halfway, it would be of any manner of use; in general it would 
not. <A fence enclosing the whole field would protect the 
crop, but if it stops halfway it is of no use. In this case (11 ) 
it only appears incidentally that there is a road to Fay- 
etteville which passes by Ferguson’s smithshop, into which the 
new road will lead. 

Waiving this question, the controversy was, Shall the old road 
be discontinued between certain points and a new road made in 
its stead? This was decided in favor of the defendants, and 
they were entitled to recover their costs. There is a plain dis- 
tinction between an application for a road and an ordinary 
action at law, in which the plaintiff seeks to recover the whole 
and every part of his demand; for a road is an entire thing. If 
the petitioners, in the event that the whole is not established, 
desire that it be established to an intermediate point, this 
should be set forth in the petition, and then it would appear 
whether the defendants opposed the part as well as the whole. 
In this case it does not appear that the defendants made any 
objection to the road which his Honor ordered be laid out, and 
it can make no difference that this road happened to pass over a 
part of the ground over which the road applied for was to run. 
It is true, “the whole includes all of its parts,” but that supposes 
that the whole has an existence; here “the whole” was refused, 
and it is an obvious fallacy to say, in reference to this question, 
that the road established by the Superior Court is a part of the 
road which the petitioners applied for. 


Per Curtam. The judgment below must be reversed, and 
the defendants must have judgment for their costs. 
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(12 ) 


GROVES M. BRAZIBER v. JAMES ANSLEY. 


1. To sustain the action of trover, the right of property in the thing 
claimed and of possession, at the time of the alleged conversion, 
must be vested in the plaintiff. 


2. A cropper has no such interest in the crop as can be subjected to 
the payment of his debts while it remains in mass; until a 
division, the whole is the property of the landlord. 


8. The doctrine of appropriation, as constituting a delivery and 
thereby passing the title to the purchaser, arises in cases of a 
sale of goods generally, as distinguished from the sale of a 
specific chattel And when a less quantity out of a larger is 
the subject of the contract, then no property passes to the pur- 
chaser until a delivery, for until then the goods sold are not 
ascertained. 

4, The vendor may appropriate the quantity purchased by separating 
it from the bulk; but the appropriation is not complete until the 
vendee assents to take the separated portion. 


ArpreaL from the Superior Court of Law of Cuarnam, at 
Spring Term, 1850, Battle, J., presiding. 

The following is the case sent up from the court below: 

This was an action of trover for a parcel of corn. Plea, not 
guilty. 

On the trial the plaintiff introduced a witness named Brown, 
who testified that, during 1845, he worked with the defendant 
on a farm of the latter and was to have a fourth part of the corn 
made upon it for his services; that before the corn was gathered 
he sold his interest in it to the plaintiff for $40; that, wishing to 

leave the farm, the plaintiff sent some hands to assist in 
(13) gathering the crop, but the defendant objected to the 

arrangement; whereupon it was agreed between the plain- 
tiff and defendant that the latter should gather the crop, for 
doing which he was to have five barrels of corn, and that he 
would notify the plaintiff at each division. Upon cross-exami- 
nation the witness stated that he became indebted to the defend- 
ant for some articles furnished him during the year, and that 
he agreed to pay the defendant when he sold his corn. Another 
witness, Mr. Marks, was then called and stated that some time 
in the fall of 1845 he was called upon to see the corn measured ; 
that both the plaintiff and the defendant were present, when the 
latter measured the corn by putting three-fourths of it in one 
heap and the remaining fourth in another, and that he then 
claimed to take five barrels and a sufficiency to pay Brown’s 
account from the smaller heap, to which the plaintiff objected, 
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saying that the five barrels ought to be taken from the whole 
quantity before division, and that there was no claim upon it 
for Brown’s account. The parties disputed for some time about 
this matter, when the plaintiff went off, saying he would have 
nothing more to do with it. The witness stated further that if 
all the defendant claimed had been allowed, there would have 
remained only a few bushels of corn for the plaintiff, and that 
there was no final delivery of any part of it to the plaintiff. 

The plaintiff having closed his case, the defendant moved that 
he should be nonsuited upon the ground that the action of trover 
could not be maintained because no part of the corn had ever 
vested in the plaintiff, and that there was no demand before suit 
brought. 

The motion was resisted upon the ground that the defendant 
was estopped to deny that the plaintiff had acquired Brown’s 
share of the corn, for the reason that he had ratified the con- 
tract made by the plaintiff and Brown. 

The court being of opinion that the action could not be main- 
tained, the plaintiff submitted to a judgment of nonsuit 
and appealed. (14) 


Haughton for plaintiff. 
W. H. Haywood for defendant. 


Nasu, J. To sustain the action of trover, the right of prop- 
erty in the thing claimed and of possession at the time of the 
alleged conversion must be united in the plaintiff, and he must 
prove that, while the property was his, the defendant converted 
it. Gordon v. Harper, 7 Term, 9; Harwood v. Smith, 2 Term, 
750; Lewis v. Mobley, 20 N. C., 467. In this case it 1s denied 
by the defendant that the plaintiff had any title to the corn 
sued for or that he has converted it. As to the title, the plain- 
tiff urges that the facts proved show that an appropriation was 
made by the defendant, the landlord, of one-fourth of the crop 
to Brown, the cropper, which was a delivery in law, or at any 
rate the evidence ought to have been left to the jury, under the 
instruction of the court. A full and complete answer is fur- 
nished by the case to each position of the plaintiff. It is a 
well settled principle of law in this State, that a cropper has no 
such interest in the crop as can be subjected to the payment of 
his debts while it remains en masse. Until a division the whole 
is the property of the landlord. 8S. v. Jones, 19 N. C., 544; 
Hare v. Pearson, 26 N. C., 77. The defendant was the owner 
of the land on which the corn was raised, and a man by the 
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name of Brown cropped with him. The latter transferred his 
interest to the plaintiff for a valuable consideration. After the 
corn was matured it was agreed between the plaintiff and the 
defendant that the latter should gather the corn, and for so 
doing should have five barrels. The corn was gathered by the 
defendant, and placed by him in two separate heaps or piles, 
one containing three-fourths and the other one-fourth. 

(15) From this pile the defendant claimed to take his five 
barrels for gathering. To this the plaintiff objected, 
alleging they ought to come out of the whole crop. With this 
dispute we have nothing to do, as it regards the proper construc- 
tion of the previous agreement. It is sufficient for our present 
inquiry that a controversy did arise, and that the plaintiff would 
not agree to the construction put upon it by the defendant. 
The case states that the plaintiff “went off, saying he would 
have nothing more to do with it.” Brown, the cropper, was 
present, but in no way interfered, and what afterwards became 
of the corn we are not informed, except that it is stated in the 
case that no part of the corn was finally delivered to the plain- 
tiff. There certainly was here no appropriation by the land- 
lord of any specific portion of the crop to the use of Brown or 
the plaintiff, and therefore there was no delivery to the latter. 
The doctrine of appropriation, as constituting a delivery and 
thereby passing the title to the purchaser, arises in cases of a 
sale of goods generally, as distinguished from the sale of a spe- 
cific chattel. And where a less quantity out of a larger is the 
subject of the contract, there no property passes to the pur- 
chaser until a delivery, for until then the goods sold are not 
ascertained. To constitute a delivery in such cases the vendor 
may appropriate the quantity purchased by separating it from 
the bulk. But the appropriation is not complete until the 
vendee assents to take the separated portion; his assent is equiv- 
alent to accepting possession under the contract. 1 Chap. Cont., 
375. Ina case like this, which in principle is similar to that. of 
a sale of a lesser part out of a larger, the appropriation by the 
landlord was incomplete until ratified by the cropper or his 
agent and vendee, the plaintiff. It would be manifestly unjust 
to suffer the landlord to be the sole judge of the rights of his 
cropper. Not only was the assent of the plaintiff withheld, 
_ but he positively refused to receive the corn set apart 
(16) for him or his principal. The title to the corn never 
vested in him, and he cannot, under this evidence, sup- 

port the action of trover. The cases cited in the argument 
for the plaintiff abundantly prove that a delivery may be proved 
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by an appropriation by the vendor, but in none of them 1s it 
said that it is complete without the ‘assent of the vendee. 
We agree with his Honor that the action cannot be sustained. 
Per CURIAM. Judgment affirmed. 


Cited: Warbritton v. Savage, 49 N. C., 385; Harrison v. 
Ricks, T1 N. C., 11; Rouse v. Wooten, 104 N. C., 2815; &. v. 
Austin, 123 N. C., 750. 


THOMAS BILES vy. MOSES L. NOLMES et at. 


1. Ordinary care, reasonable time and probable cause, the facts being 
established or proved, are questions of law, to be decided by the 
court. 


2. The declarations ef a slave as to his health and the condition of 
his body are admissible in evidence in an action brought by his 
master to recover damages for an injury done to him. 


THis is an action on the case, in which the plaintiff claims 
damages for an injury to his slave named Green, which has 
greatly impaired the usefulness and lessened the value of the 
said slave. The plaintiff declares in many counts; In one set he 
alleges that the injury arose from the negligence of the defend- 
ants; in another set he alleges that the injury arose from the 
nesligence of the agent of the defendants; in a third set he 
alleges that the injury arose from the want of ordinary care on 
the part of the defendants; and in a fourth set he alleges that the 
injury arose from the want of ordinary care of the agent 
of the defendants, and alleging in each count that “the (17) 
defendants were the bailees of the plaintiff, the defend- 
ants having hired from the plaintiff the said slave, to wit, at the 
gold mines of the defendants, and were bound to take that care 
of Green which an ordinary man would take of his own prop- 
erty. This suit was instituted by Thomas Biles, as plaintiff, 
against Moses L. Holmes, John MeCoffin, and others, as defend- 
ants. The plaintiff introduced John Cauble as a witness, who 
proved that the defendants had hired from the plaintiff his 
slave Green, to work at the mine of the defendants at Gold Hill; 
that he (Green) had been put to work at the bottom of a shaft 
about one hundred and eighty feet deep, from which the de- 
fendants were taking gold ore; that buckets about three feet 
deep, each capable of holding sixty gallons, were alternately let 
down and drawn up; as the one was ascending the other was 
descending, being used to bring up either ore or water to the 
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surtace of the earth; that the witness was in the service of the 
defendants and was employed as their “lander” at the mouth of 
the shaft, it being his duty to receive and unload the ascending 
buckets and to fix and let down the descending buckets, and to 
put in the descending buckets whatever was to be sent down the 
shaft; that these buckets were used to bring up water and ore; 
that in the bottom of the buckets was an aperture four inches 
square, over which was a valve six or eight inches square and 
fastened at one end to the bottom of the bucket, which valve 
being raised at the other end when the bucket was brought up 
and landed, the water escaped; that when these buek ets were 
used to bring up ore, or to carry down implements to work with, 
the aperture was closed with a wooden plug nailed in from the 
outside, and as a further security against anything falling 
through the bottom of the bucket, the. valve was nailed down 

over the aperture on the inside; that without the valve 
( 18 ) on the inside, or iron hoops on the bottom, securing the 

plug in the aperture, the buckets are not safe, and are 
not in a condition to be used with safety to those who are work- 
ing at the lower extremity of the shaft; that about 9 o’clock in 
the morning on 28 January, 1848, as one of the buckets com- 
menced descending, the witness, who was the “lander” of the 
defendants, dropped into it four iron drills, each weighing five 
pounds, which inst tantly passed through the aperture in the 
bucket at its bottom and one of them struck Green on the head, 
and fractured his skull, which made the operation of trepanning 
necessary, and a large piece of the skull bone was cut out. 
Green was working at that time at the bottom of the shaft 
directly below the bucket. The witness knew that Green and 
a white man were then working there together; that drills are 
implements used by miners in getting the ore; that at the time 
the drills were put in the bucket there was no valve in the 
bucket, and there was no iron hoop or strap at the bottom of 
the bucket to secure the plug; that the witness had been engaged 
from 12 o’clock at midnight until 9 o’clock the next morning, 
when Green was injured, the witness being employed during 
that period as the lander of the defendants in landing and un- 
loading the buckets at the mouth of the shaft; and during the 
said period the witness had not looked into either of the said 
buckets, or put his hand in either of them, to ascertain if the 
aperture at the bottom was properly secured. 

Another witness was introduced by the plaintiff and was asked 
if Green did not complain much of headache when exposed to 
the sun, and if Green did not state his inability to work in the 
sun, or fo work in any laborious employment. These declara- 
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tions of the said slave were opposed as evidence in the cause by 
the counsel for the defendants, and they were excluded by the 
court. 

His Honor charged the jury that this was a bailment (19 ) 
beneficial to both parties, and that if the defendants had 
hired the slave Green from the plaintiff, they (the defendants) 
were bound to take that care of Green which a prudent man 
would take of his own property; and if-the injury complained 
of in this case arose from an omission on the part of the de- 
fendants or their agent, or that care which a prudent man 
would take of his own property, which was a question for the 
jury, then the defendants were liable in this action. But if 
they believed that the defendants or their agent had not omitted 
on this occasion that care of Green which a prudent man would 
take of his own property, then they should find for the defend- 
ants. The jury rendered a verdict in favor of the defendants. 
Rule for new trial. New trial refused and rule discharged. 
Judgment for the defendants, from which judgment the plain- 
tiff prayed an appeal to the Supreme Court, which was granted. 


No counsel for plaintiff. 
Mendenhall for defendants. 


Pearson, J. What amounts to “ordinary care” is a question 
for the court. The judge below erred in leaving it to the jury. 

Whether the proof establishes particular facts is for the jury; 
but what is the legal effect of these facts, supposing them to ex- 
ist, is for the court. Accordingly it is settled that ordinary 
care, reasonable time, and probable cause, the facts being ad- 
mitted or proved, are questions of law. Herring v. R. R., 32 
N. C., 402; Swain v. Stafford, 26 N. C., 293. 

If these were not questions of law, no rule could ever be 
established, and the legal effect of certain facts, like their exist- 
ence, would in all cases depend on the finding of a jury, with 
no mode of having its correctness judged of by a higher tribunal. 

Had the jury come to a correct conclusion, the error 
of the judge in submitting the question to them, instead ( 20 ) 
of deciding it himself, would have been immaterial; but, 
taking the evidence to be true, there was manifestly a want of 
ordinary care. A large bucket, with a hole four inches square 
in the bottom, the fastenings of which were liable to be knocked 
off, is used nine hours without any examination, and as the 
bucket commenced descending, four pieces of iron, weighing 
five pounds each, are dropped into it, without looking to see—as 
might have been detected by a mere glance—that the fastenings 
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were off and the hole open; and this, too, when the lives of two 
men were at stake. “Ordinary care” required that the fasten- 
ings should have been examined and the pieces of iron should 
have been put, not dropped, in the bucket crossways or in such 
a manner as to prevent them from raling out or dropping 
through. 

As the case will be tried again, it 1s proper to notice the ques- 
tion of evidence, as to which his Honor also erred. 

The object of the plaintiff was to show the condition of his 
slave: that he had not recovered from the effect of the blow and 
was permanently injured. For this purpose it was competent 
to prove how he acted, how he looked, and of what he com- 
plained. In fact, this is almost the only kind of evidence by 
which the condition of body or mind can be ascertained; it is 
natural evidence or the evidence of facts, as distinguished from 
personal evidence or the testimony of witnesses. Best on Evi- 
dence. 

The declarations of a patient to his physician are strong evi- 
dence of the state of his health, and only differ from his declara- 
tions to a third person because it is less probable that he will 
feign or state falsehoods to one by whom he hopes to be relieved ; 
but this consideration only affects the degree of credit due to 

such declarations, and dces not affect their admissibility. 
(21) Whether expressions of pain are real or feigned must be 
determined by the jury. 1 Greenleaf Ev., 126. 

If it be material to ascertain the mental condition of an indi- 
vidual, his conversation at different times 1s admissible. Upon 
the same ground, it being material to ascertain the bodily con- 
dition of the slave, his complaints of headache when exposed to 
the sun, and his declarations that he was unable to work in the 
sun, or to endure hard labor, are admissible. True, one may 
feign the language of a madman, or may utter false complaints 
of pain, but the Jaw does not on this account exclude what may 
be the only mode of proof. It is left to the good sense of the 
jury, connecting the declarations with the acts and looks of the 
party and other circumstances, to say how far such evidence is 
to be relied on. 

The statute excluding the testimony of a slave or free person 
of color against a white man, has no application. The distine- 
tion between natural evidence and personal evidence or the 
testimony of witnesses is clear and palpable. The actions, 
looks and barking of a dog are admissible as material evidence 
upon a question as to his madness. So the squealing and grunts 
or other expressions of pain made by a hog are admissible upon 
a question as to the extent of an injurv inflicted on him. This 
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can in no sense be called the testimony of the dog or the hog. 
The only advantage of this natural evidence, when furnished 
by brutes, over the same kind of evidence, when furnished by 
human beings, whether white or black, is that the latter, having 
intelligence, may possibly have a motive for dissimulation, 
whereas brutes have not; but the character of the evidence is 
the same, and the jury must pass upon its credit. 
Per Curiam. There must be a venire de novo. 


Cited: Heathcock v. Pennington, post, 642; Lusk v. Mc- 
Daniel, 85 N. C., 487; Hathaway v. Hinton, 46 N. C., 246; 
Brock v. King, 48 N. C., 48; Wallace v. McIntosh, 49 N. C., 
435; Gardner v. Kluttz, 53 N. C., 376; S. v. Harris, 63 N. C., 6; 
Pleasants v. R. R., 95 N. C., 208; Emry v. R. R., 109 N. C., 
592; Miller v. R. R., 128 N. C., 28. 


ES ee ee 


(22 ) 
LUKE CARTER v. JAMES WOOD. 


1. Where a person sued in forma pauperis, and recovered a verdict, 
but the judgment was for the amount of the verdict, only, and 
not for the costs, he cannot afterwards, upon a rule, have an 
order that execution shall issue against the defendant for his 
costs. 


2. While a suit is in progress the witnesses have a right to demand, 
from the party at whose instance they are summoned, the pay- 
ment for their attendance at the end of each term, or as soon as 
the suit is disposed of. Their claim after judgment is not against 
the person summoning them, but against the person bound to pay 
the costs under the judgment, unless the party so bound is in- 
solvent. 


Appgat from the Superior Court of Law of Roszson, at 
Spring Term, 1850, Settle, J., presiding. 

This was a rule which had been served on the defendant to 
show cause why he should not be taxed with the costs of the 
plaintiff’s witnesses in a case which had been tried between the 
same parties. The plaintiff had brought an action of trespass 
vi et armis, in forma pauperis, against the defendant, in which 
there was a verdict for the plaintiff and judgment for the 
amceunt of the verdict only. Some of the plaintiff’s witnesses 
had drawn their tickets from the office, brought suits on them 
before a magistrate, after the determination of the original 
suit, and recovered judgments, from which the plaintiff ap- 
pealed to the Superior Court, when the witnesses recovered 
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judgment. And the present plaintiff prayed an appeal to the 
Supreme Court, but being unable to find sureties, the cases were 
not taken up. The plaintiff paid some of his witnesses, 
(23) and some of the tickets still remain in the office unsatis- 
fied. The rule being argued at this term, his Honor 
discharged the rule, on the ground that a plaintiff who sues in 
forma pauperis neither pays nor recovers costs. 
The plaintiff prayed an appeal to the Supreme Court, which 
was granted. 


Troy for plaintiff. 
Strange for defendant. 


Nasu, J. We have listened with pleasure to the argument 
submitted to us in behalf of the plaintiff. The case does not, 
however, properly present the question designed to be raised. 
That a person suing in forma pauperis, in general, neither pays 
nor recovers costs, has been considered the established law of this 
State ever since the case of Clark v. Dupree, 13 N. C., 411. 
But whether under that rule the attendance of his witnesses is 
embraced has not been decided. The case before us does not 
present the point. The plaintiff had been permitted to sue in 
forma pauperis and had recovered a verdict. ‘The case states 
that judgment was rendered only on the verdrect. None was 
asked for against the defendant for any costs. The notice is to 
show cause why “an execution should not issue against him, the 
defendant, for the costs of the witnesses in the case.” Under 
the act of 1777, ch. 115, sec. 90, “the party in whose favor judg- 
ment should be given, ete., shall be entztled to full costs,” ete. 
To reap the benefit of this provision, the party must have a 
judgment, not only on the verdict for the sum awarded him by 
the jury, but also one for his costs. In general, it is a matter 
of course for such a judgment to be entered, and, if the case had 
been silent on the matter, we might have presumed that such 
was the fact here. But we are not permitted to make any such 

presumption. We are told none such was asked for and 
(24) none such rendered. Whether, therefore, the word 

“eosts” in the act of 1886, ch. 31, sec. 47, which is a tran- 
script of the statute of Henry VIII., embraces the attendance 
of the plaintiff’s witnesses, we do not feel at liberty to decide. 
In order to have brought the question before the court, a motion 
for a judgment for those costs ought to have been made to the 
court before whom the cause was tried. The case further states 
that, after the judgment was rendered, some of the witnesses for 
the plaintiff warranted him upon their tickets and obtained 
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judgments, which he paid; others he paid without process, and 
some of the tickets are still in the office of the clerk. The pro- 
ceedings are had for the purpose of subjecting the defendant to 
the payment of these several claims by an execution. In addi- 
tion to the answer already given, why the court cannot order the 
execution as required, it may be said, the plaintiff, as far as the 
case discloses, was not answerable for any of those claims, not 
because he was suing in forma pauperis, but because the origi- 
nal suit was ended. While a suit is in progress the witnesses of 
the parties have a right to demand, from the party at whose 
instance they were summoned, the payment for their attendance 
at the end of each term, or as soon as the suit is disposed of. 
If they do not choose so to do, they ought to deposit their tickets 
at each term in the clerk’s office, that they may be regularly taxed 
in the bill of costs. Their claim, after judgment, is not against 
the person summoning them, but against the person bound by 
the judgment to pay the costs under the judgment, unless the 
party so bound is insolvent. Office v. Lockman, 12 N. C., 146; 
Stanly v. Hodges, 1 N. C., 208. Here, we repeat, there is no 
judgment for costs; and the judgment of the court below is 
affirmed and rule discharged. 
Perr CvriaM. Judgment accordingly. 


Cited: Revel v. Pearson, 34 N. C., 245; Morris v. Rippey, 
49 N. C., 585, 6; Belden v. Sneed, 84 N. C., 245. 


( 25 ) 
WALTER F. BURNS y. BENJAMIN ALLEN. 


Where A sold to B a tract of land, conveyed by a deed containing a 
covenant for quiet enjoyment, and, upon discovery that a part of 
the land previously belonged to B, A offered to pay to B the 
value to this part of the land, so as to avoid a suit on the 
covenant: Held, that an action of assumpsit would not lie on this 
proposition, because B had not acceded to it. 


Apprat from the Superior Court of Law of Anson, at Spring 
Term, 1850, Settle, J., presiding. 


Winston for plaintiff. 
Strange and G. C. Mendenhall for defendant. 


Nasu, J. There is nothing in the case which in the opinion 
of the Court would justify an interference with the judgment 
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below. The defendant sold to the plaintiff a tract of land for 
a specific sum of money, and the deed contained a covenant for 
quiet enjoyment. After the conveyance the land was surveyed 
according to the metes and bounds contained in it, when it was 
discovered that it covered twenty-two acres of land owned by 
the plaintiff. This fact was communicated to the defendant by 
a witness in the case, who was requested by him to tell the plain- 
tiff he did not wish to be run to any costs, but was willing to 
pay for the land. To other witnesses he stated he did not wish 
Burns to sue him: he would do what was right—he was willing 
to pay the value of the land. The action is in assumpsit, and 
the declaration contains two counts. The first is on a promise 
by the defendant, in consideration of forbearance on the part 
of the plaintiff to sue, to pay the plaintiff the value of the land. 
The second is on a promise to indemnify the plaintiff for his 
loss in purchasing his own land. There is nothing in 
(26) the case to show that the plaintiff and defendant ever 
entered into any agreement respecting the land, after the 
execution of the surveyance, or that, after that time, they ever 
had any communication on the subject. The case presents 
simply an offer on the part of the defendant to settle in the way 
indicated by him, without any action on the part of the plain- 
tiff, acceding to 1t, and without any evidence to show that it 
‘was ever made known to him. Neither count in the declara- 
tion is sustained. An assumpsit is a contract, which requires 
the assent of both the contracting parties. This was a mere 
offer to make one, which might have been withdrawn by the 
defendant at any time before it was accepted by the plaintiff. 
Routledge v. Grant, 4 Bing., 653. 
Per Curtam. Judgment affirmed. 


(27 ) 


SAMUEL LONG v. JOHN BONNER. 


An action of assumpsit for the use and occupation of land will not 
lie in this State unless there be an express promise to pay rent. 


AppEaL from the Superior Court of Law of Perquimans, at 
Spring Term, 1850, Ellis, J., presiding. 

The action is assumpsit for the use and occupation of a piece 
of land belonging to the plaintiff. Plea, non assumpsit. 

On the trial evidence was given that, in pursuance of a 
decree of the Court of Equity in a cause duly constituted, the 
land was sold in the latter part of December, 1847, by the clerk 
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and master, as belonging to the plaintiff in fee, and the defend- 
ant was accepted by the master as the purchaser, and executed 
bonds for the purchase money, and entered into possession of 
the premises on 1 January, 1848. In April following it came 
to the knowledge of the defendant that the plaintiff was not 
entitled in fee absolutely, but that there was a limitation over 
to other persons upon the contingency of the plaintifl’s death 
under twenty-one and without leaving issue; and upon the 
ground that the plaintiff was still an infant and had no issue, 
the defendant then applied to the Court of Equity to rescind 
the contract of sale—which was accordingly done. The de- 
fendant thereafter continued to occupy the premises for the 
residue of the year, and made a crop thereon. It is for a 
reasonable satisfaction for the occupation for the year 1848 the 
action is brought. 

The counsel for the defendant moved the court to in- ( 28 ) 
struct the jury that the plaintiff was not entitled to 
recover, upon the ground, among others, that the action would 
not lie. But the court refused to give the instruction, and 
directed the jury that, even if the defendant were a trespasser 
on the land, the plaintiff could waive the trespass and maintain 
this action for compensation in the nature of reasonable rent 
for the use and occupation of the land, and much more when 
the defendant entered under the plaintiff or under the court, 
acting for him. From a verdict and judgment against him the 
defendant appealed. 


No counsel for plaintiff. 
Jordan for defendant. 


Rourrin, C. J. Undoubtedly, it is incorrect to suppose that 
this action could be maintained against a trespasser. It would 
not lie for the hire of a personal thing against a trespasser; but 
the owner would have to resort to the action of trover or tres- 
pass. If, indeed, a trespasser sell the thing, the owner may 
waive the trespass and affirm the sale and bring assumpsit for 
the price as money had and received; and so, for money received 
by the trespasser for hire by him to another person. But for 
the trespass itself in taking the thing, or for the enjoyment of 
it by the trespasser, assumpsit will not lie, as no contract, ex- 
press or implied, exists between the parties. So, with respect 
to land, if the trespasser let it and receive rents, we will not say 
that he would not be liable therefor as money had and received 
to the use of the owner. But for the injury of illegally enter- 
ing into the land of another and keeping him out, the remedy 
is by action of trespass for the mesne profits after the owner 
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regains the possession. No action ex contractu lies, as there is 

nothing from which a contract can be implied. That, 
(29 ) however, is not material to the present purpose, as this 

defendant was not a trespasser, but entered under author- 
ity of law upon a supposed or intended purchase of the premises. 
The question is whether the action of assumpsit will he under 
such circumstances; and the opinion of the Court is that it 
will not. 

There are most respectable authorities that this action can- 
not be maintained by a vendor against one who entered and 
occupied under a contract of purchase, after the contract has 
been rescinded or abandoned, although it might lie upon a parol 
lease, not reserving a certain rent. Those decisions go on the 
ground that compensation for the use of land is in truth rent, 
and can only arise where there is the relation of landlord and 
tenant, and that such relation does not subsist where the con- 
tract 1s for a sale and purchase. Hence, the law leaves the 
parties to their remedies on that contract, or to provide by 
proper stipulations for what may be just between them upon 
their rescinding it. And it is somewhat surprising and to be 
regretted that provision was not made for the new state of 
things when the defendant was discharged by the court from 
his purchase, by requiring him to take ‘ie land for the year, if 
the infant’s estate should so long continue, at a proper rent. 
But that point need not be further considered, as it is the opin- 
ion of the Court that m our law assumpsit will not lie for use 
and occupation of land unless upon an express contract of leas- 
ing, and, therefore, that this plaintiff cannot recover. 

It is clear that at common law it would not he upon an 
implied promise, but only an express one. The reason is that 
a were higher remedies, namely, debt and distress. Reade 

. Johnson, Co. Eliz., 242; 3 Woodeson Lectures, 79. Indeed, 
eee due on a parol lease is a specialty debt in the administra- 
tion of assets. Gage v. Acton, 1 Salk., 325. This reason has 
been said to be technical, and that is true. But that is no 

ground for holding it to be insufficient for not allowing 
(30) the action, The question is whether the law should 

imply a promise to pay rent, in order thereby merely to 
give assumpsit as a remedy, when the law had already provided 
the others just mentioned. ‘Tt is plain that no such implication 
should be made, unless, for the same reason, a promise may also 
be implied to pay a sum of money which the party owed, by 
bond, by lease, by indenture, or by judgment. The reason 
against the one is as technical as that against the other, for, in 
truth, it is the same in each ease. If, indeed, there be an ex- 
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press contract to pay rent, then 1t was held that assumpsit would 
lie thereon; and, therefore, when the promise laid in the decla- 
ration was admitted by demurrer, or confessed in the plea in 
bar, or appeared upon evidence upon non assumpsit, to have 
been expressly made, the plaintiff was entitled to judgment, be- 
cause the promise was collateral and was to be taken as intended 
to give this additional remedy. Dartnal v. Morgan, Cro. Jac., 
598; Acton v. Symon, Cro. Car., 414; Johnson v. May, 3 Leo., 
150; Mason v. Beldam, 8 Mod., 73. In consequence of that 
state of the law, it was enacted in England, as a part of St. 11 
Geo. IL., ch. 19, that where the agreement is not by deed the 
landlord may recover in an action on the case for use and occu- 
pation. Since that time the action is common in that country, 
as founded on the statute. Before it, no instance is found in 
which it was sustained upon an implied promise. That act is 
not in force in this State. It is probable it may have been in 
use formerly or deemed to have been in force here, as it is stated 
by Judge Taylor, in ffayes v. Acre, 1 N. C., 247, that recov- 
erles had been made in our courts upon implied promises, and, 
as we have seen, there was no other ground for them. In that 
case the plaintiff had judgment; but the report is very unsatis- 
factory, as the whole record was not here, and it does not appear 
whether the plea was non asswmpsit or some other bar, or 
whether, if the former, an express promise was proved, ( 31 ) 
or whether the point arose on a motion in arrest of judg- 

ment. It is possible, indeed, that Judge Taylor’s opinion was 
that a promise might be implied and the action lie on it, as he 
says that it did not appear from the verdict whether the action 
was founded on an express or implied promise, and, conse- 
quently, he must be supposed to have thought the plaintiff enti- 
tled to judgment in either case. But in both positions it is 
apparent that he was mistaken. For, after a verdict or upon 
demurrer, every promise laid in the declaration is necessarily 
taken to be express; and the objection that one could not be 
implied could only arise upon the evidence on non assumepsit, or 
upon a special verdict, as in Reade xv. Johnson. that there was 
no special promise, but a leasing for years at a certain rent. 
In eee su. Acre, thercfore, the Court was obliged, in the state 
of the record, to regard the promise as express; and it may be 
that the other judges rested their opinions on that. Judge 
Taylor was mistaken, hkewise, in supposing thet Afason v. 
Beldam,. which he cited, wag an authority that this action was 
maintainable at common law upon an imphed promise for rent; 
for the promise was, of course. laid in the declaration as ex- 
pressed, and the defendant demurred, and thereby admitted it 
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as laid. In such a case the Court said, in Johnson v. May, an 
express promise shall be intended, and not a bare promise in 
law. 

Under such circumstances the Court finds itself wholly. un- 
able to sustain this action. It was denied by the common law, 
and we cannot undertake to give a remedy at common law which 
is directly against that law. As far as it ever [oe here— 
and that, as far as we have experienced, must have been to a 
very limited extent—it probably proceeded upon some notion 
that the act of George IJ. authorized ithere. If so, that ground 
entirely fails at ee because by the act of 1836, Rev. St., 

ch. 1, sec. 2, all the English statutes not then re-enacted, 
( 32 ) though in use here before, were repealed. It is to be 

regretted that the act of George Ii. was not enacted here, 
as it is a beneficial law. But it was not, and the case is, there- 
fore, at common law, and the action does not lie. 

Per Curiam. Judgment reversed, and venire de novo. 


Crted: Sessoms v. Tayloe, 148 N. C., 373. 


THE STATE vy. WILLIAMSON HAITHCOCK, 


A free person of color is chargeable with the support of a bastard 
child begotten by him on a white wonrian. 


AppEAL from the Superior Court of Law of Oraner, at 
Spring Term, 1850, Battle, J., presiding. 


Attorney-General for plaintiff. 
No counsel for defendant. 


Pearson, J. The defendant, who is admitted to be a free 
negro, was charged by a white woman with being the father of 
her bastard child. His counsel moved to quash the proceedings 
upon the ground that the bastardy laws did not apply to such 
a case. His Honor very properly overruled the motion. 

We are at a loss to conceive of any reason why the defendant 
should be exempted from the operation of the bastardy laws 

merely because he is a free negro. 
(33) Free negroes are capable of holding property, they can 
sue and be sued. and are bound to support their bastard 
children, whether begotten upon a free white woman or free 
black woman. They can set up no “exclusive privilege” in this 
behalf. The counties ought not to be charged with the support 
34 
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of these bastards, until it is judicially ascertained, by exhaust- 
ing the legal remedy, that the putative father is unable to do so. 
The judgment below must be affirmed. J udgment against the 
defendant for the costs of this Court and a procedendo issued 
to the Superior Court. 
Per Curram. Judgment accordingly. 


THE STATE vy. ALFRED SMITH. 


Where on an indictnent the defendant pleads a former conviction, it 
is competent for him to prove. by one who was not a witness 
on the former trial, what a witness who was examined on behalf 
of the State on that trial deposed to, though that witness was 
still alive and within the jurisdiction of the court, in order to 
show the identity of the cases. 


AppEAL from the Superior Court of Law of Cotvumsts, at 
Fall Term, 1849, Dick, J., presiding. 

This was an indictment for assault and battery on one John 
Penny. The defendant pleaded not guilty and former convic- 
tion for the same offense. The State proved that the defendant 
struck one John Penny with a stick in the county of Columbus, 
within two years before the finding of the bill. The defendant 
then offered in evidence the records of the Court of Pleas 
and Quarter Sessions for Columbus County, from which ( 34 ) 
it appeared that a bill of indictment was ‘found against 
the defendant at August Term, 1849, charging him with an 
assault and battery on one J ohn Penny, and at the same term 
the defendant came into court and submitted and was fined by 
the court, all of which appears by the records of said court. 
The defendant alleged that one James C. Pearce was examined 
as a witness on the part of the State in the Court of Pleas and 
Quarter Sessions aforesaid. on the submission of the defendant, 
and the defendant proposed to prove by a witness what James 
C. Pearee swore in the County Court on said submission, and 
that what Pearce swore to in the County Court would show that 
it was the same offense. The defendant admitted that Pearce 
was then living within the county and the jurisdiction of the 
court and had not been summoned. The court rejected the evi- 
dence. The jury found the defendant guiltv. The defendant 
moved for a new trial, because the court had rejected the evi- 
dence aforesaid, which was refused and judgment pronounced 
on the defendant, from which judgment the defendant prayed 
for and obtained an appeal to the Supreme Court. 
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Attorney-General for the State. 
D, Reid for defendant. 


Nasu, J. The defendant is indicted for an assault and bat- 
tery. He pleaded a former conviction for the same offense. To 
sustain his plea he gave in evidence the record of an indiet- 
ment against him in the Court of Pleas and Quarter Sessions 
of Columbus County for an assault and battery upon the same 
person who is the prosecutor in this case. The record showed 
a submission on the part of the defendant and a judgment of 
the court. To establish the fact that the assault and battery for 

which he was then tried and punished was the same for 
(385) which he is now prosecuted, he called a witness to prove 

what a man by the name of Pearce, who was a witness In 
that ease, had sworn to, and that it would show the offense to be 
the same. It was admitted that Pearce was alive and in the 
county. This evidence was rejected by the court. We are not 
informed upon what ground it was ruled out. Hf, therefore, a 
wrong reason should be suggested, our excuse must be the want 
of such information. We presunie his Honor who tried the 
cause was led into error bv applying to the testimony the gen- 
eral rule, that the best evidence the nature of the case admits 
is alwavs required. Such is the general rule, and the reason 
upon which it is founded will show its improper application 
here. The law does not require the strongest possible of the 
fact in controversy, but that no evidence shall be admitted 
which, from the nature of the thing, supposes still greater evi- 
dence to be in the parties’ power to produce, for the reason that 
it carries with it a presumption contrary to the intention for 
which 1t is produced. For it is a natural conclusion that a man 
will not rely on secondary evidence, having at his command 
that which is primary, if the latter will serve his purpose. In 
this case the evidence excluded was not secondary, but primary— 
of the same grade as that which could have been given by 
Pearce, the witness on the original trial. The general rule does 
not exclude evidence merely because it is not all that might be 
produced or the most satisfactory. The best application of this 
rule that I have met with is furnished by a dec?sion of this 
Court in Governor v. Roberts, 9 N. C., 26. The Secretary of 
State was called as a witness to produce certain papers belong- 
ing to the office of the comptroller. The latter was absent on a 
journey, and before he left deposited the key of his office with 
the secretary, requesting him to attend to his office while he 

was absent, and answer any calls. The comptoller had 
(36) not been summoned, and the secretary testified that he 
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attended, as his agent or on his behalf, with the papers. 
It was held that although the testimony of the comptroller 
would be more satisfactory than that of the secretary, yet both, 
being oral, were of the same grade, and therefore the testimony 
offered was competent. The inquiry here was not whether the 
testimony of Pearce would be more satisfactory to the jury than 
that of the witness tendered, but whether that cf the latter was 
of an inferior grade. As in Roberts’ case, the testimony from 
either witness was oral and of the same grade, and his Honor 
erred in rejecting the witness offered. 3 Stark. Ev., 391; Lreb- 
man v. Pool, 1 Stark., 467. 

Per Curtam. Judgment is reversed, and venire de novo or- 


dered. 


HENRY COOKE vy. WILLIAM BEALE. 


Where a guardian to an infant, appointed by a county court in this 
State, removes to another State, taking with him a part of the 
property of the infant. the court which made the appointment has 
the right to remove him. without notice, and appoint another in 
his place. 


AppraL from the Superior Court of Law of Herrrrorp, at 
Spring Term, 1850, Ellis, J., presiding. 


W.N. H. Smith for plaintiff. 
Bragg for defendant. ( 37 ) 


Nasu, J. The plaintiff had, by the County Court of Hert- 
ford, been appointed guardian of some minor children. Subse- 
quently, he removed into Virginia, near the line, and took with 
him a part of the slaves belonging to his wards, and kept them 
in his own service and hired out the remainder in this State, 
and duly made his returns to court. Upon these facts and with- 
out any notice to the plaintiff, the County Court of Hertford 
removed him from his guardianship and appointed the defend- 
ant in his place. This was at the November Term, 1848. The 
order of the removal is in the following terms: “It appearing 
to the court that Henry Cooke, guardian, ete., hath removed out 
of the State, and without the order of this court, certain slaves, 
the property of his said wards, on motion it is ordered by the 
court that said Henry Cooke be removed from his said guardian- 
ship.” At the same term the defendant, Beale, was appointed 
and gave the necessary bonds. An application was subsequently 
made by Cooke, the plaintiff, to remove Beale, the defendant, 
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upon the ground that the former had been improperly removed, 
and to appoint him (Cooke), which was accordingly done. Beale 
appealed to the Superior Court, where the order of the County 
Court was affirmed, and the defendant appealed to this Court. 
The power of the county courts within this State, in appoint- 
ing and removing the guardians of minor children within their 
respective counties, is full and complete, under the act cf 1836, 
ch. 54, sees. 2 and 18. By the latter section a discretionary 
power is given to remove when, in their opinion, the guardian 
mismanages the estate of his ward. This power, however, is 
not without its limits and bounds—it is not an arbitrary one, to 
be used to the oppression and wrong of the citizen, but to be 
used for the protection of minors and their estates. This Court 
has no right to interfere in the exercise of a purely discretionary 
power by an inferior tribunal, unless brought under re- 
( 38) view by an appeal. But when it appears from the record 
that they have committed an error in law and exercised 
a power not granted to them, the court will interfere and cor- 
rect the evil. In the act of 1836 there is no express limitation 
of the power of the County Court, but a limitation necessarily 
arises out of the nature of the appointment, and the duties to 
be performed by the court, in seeing that justice is done to the 
minors. By section 2 the power to appoint is given and also the 
right “to take cognizance of all matters concerning orphans and 
their estates.” Various regulations are made as to the manner 
in which guardians shall manage the estates of their wards, 
renew their bonds, and make their annual settlements. And all 
these regulations it is the duty of the court to enforce. This 
obligation implies that the person appointed should be, at the 
time of his appointment, within the control of the court-—that 
is, within the reach of its process. For by section 7 it is made 
the duty of the clerk of the court in which the appointment is 
made to issue ex officio a notice to every guardian who neglects 
to renew his bend as required by law, in “whatsoever county he 
may reside,’ ete. If the court may appoint an individual a 
guardian, who is not a resident of the State, how will it be in 
their power to discharge their duties or see that he executes his? 
If after making the appointment they leave the State. where is 
the limit? A man living in Vermont or Minnesota would be 
as legally eligible as one residing in Virginia, Seuth Carolina 
or Georgia. From the nature of the trust, then, we conclude 
that a just construction of the act of 1836 requires that a per- 
son appointed to the guardianship of an orphan must be a resi- 
dent of the State. When Mr. Cooke was appointed he did re- 
side within the State, and it was therefore a proper appoint- 
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ment. But the same reasons which require a residence to re- 
celve, requires a residence to continue, the guardianship. And 
in removing him the court was performing a duty and 

obeying the law. The only objection is that no notice ( 39 ) 
was given to him. Was that requisite? We ihink not. 

We are of opinion that by the very act of removing, with a view 
to a permanent residence out of the State, he waived the neces- 
sity of a notice and authorized the court to act without it. If 
in such case a formal notice was necessary, much injury night 
result to the orphans. The act of 1836 evidently proceeds upon 
the ground that cases might occur requiring prompt action on 
the part of the court. By section 18 they are authorized to act 
upon their own information as well as upon the information of 
others. And when, as in this case, the fact upon which the con- 
clusion of law is bottomed is not controverted, but admitted, the 
necessity of a notice is taken away. But Mr. Cooke not only 
removed himself, but took with him a part of the slaves of his 
wards. Now, if a part, he might earry the whole, and if he 
could carry the slaves to Virginia, he could carry them to Ohio 
or Indiana or anywhere else where slavery is not permitted. 
It is no answer to say that he has given bond for the security 
of the property, and that his sureties will have to make good 
anv loss the wards may sustain. So thev are, and equally so 
are they bound, if he does not make his annual returns, or renew 
his bonds, or in any manner mismanages the estate; yet for all 
or any of ‘these omissions on his part the court may remove him. 
But further, it is the dutv of the eourt to see that the property 
itself is safe, and that it shall not be carried beyond their juris- 
diction. The court, then, acted right in removing Mr. Cooke 
from the guardianship, and, of course, were at liberty to appoint 
Mr. Beale or any other person who in their opinion was quali- 
fied to receive it. The object of the aeticn of the court. under 
the proceedings we ave now considering, is to declare the ap- 
pointment of Mr. Beale to the guardianship te be void because 
there was alreadv a regular euardian—in other words, 

to declare Mr. Cooke still the guardian. We have al- ( 40) 
ready said the appointment of Mr. Beale was not void, 

but legal. Upon the order of the County Court ine the 
order appointing the defendant guardian. he apnealed, and his 
Honor before whom it was heard held and so adjudged that the 
order removing Cooke from the guardianship was nor void for 
want of notice to him, but that he had been removed without 
sufficient cause. Where a party has right of appeal and exer- 
eises it, the appellate court is at liberty and is bound to look to 
all the circumstances contained in the case; and here, we are of 
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opinion there was sufficient ground for removing Cooke. It fol- 
lows that the appointment of Beale was proper, as it is admitted 
he was a suitable person to be appointed. 

There was error in the judgment of the Superior Court, which 
is therefore reversed and judgment rendered for the defendant 
Beale. 


Rurrin, C. J. It is unnecessary to consider whether there 
was any irregularity in the order removing Cooke from the 
guardianship of the infants, for the want of notice to him or 
any other reason, Inasmuch as such irregularity, 11 there were 
any, is immaterial to the case as it now exists. Upon the sub- 
sequent motion of Cooke, in the County Court, to rescind the 
first order, by which he was removed and Beale appointed, both 
of those persons were before the court, and it was then compe- 
tent to hear the whole matter upon its merits, and it was so 
heard. The decision was in favor of the motion, and removed 
Beale and restored Cooke to the guardianship, notwithstanding 
he (Cooke) then resided in Virginia. From that decision Beale 
appealed, as he was entitled to do, by the express provision of 
the act of 1777; and on hearing the parties on the merits in the 
Superior Court, although it was not alleged that Beale was not 
a good guardian and a “fit person for the office, his Honor held 

that Cooke also was a suitable person therefor, and that, 
(41) for the quiet and security of the infants, it was expedi- 

ent to remove Beale and reappoint Cooke as the guard- 
ian; and he made the order accordingly, from which Beale again 
appealed. As the case stands at present, then. the question is 
simply, which of these two persons the interests of the infants 
require to be appointed their guardian? Upon that the Court 
cannot doubt, for, however well qualified for the office one may 
otherwise be, it is a conclusive objection to his appointment that 
he is not a citizen of this State, but an inhabitant and citizen of 
another State. [In like manner, his removal from this State, 
after having been appointed a guardian. raises an equally strong 
objection to continuing him in the office, and is a good cause ee 
taking it from him and giving it to another. A gua rdian ought 
always to be amenable to the process of the court by which he 
is appointed, in order that proper and prompt inquiry may be 
made whether he is taking due care of the infants, their educa- 
tion, and estate; and when Cooke changed his domicil from this 
State to another, the court was bound to remove him for that 
eanse, and for that alone, if there were no other. The orders in 
the Superior Court must therefore be reversed, and the case re- 
manded, with directions to reverse the order of the County 
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Court, from which Beale appealed, and to issue a procedendo to 
the County Court to refuse the motion of Cooke and to let the 
appointment of Beale stand. 

Per Curram. , Ordered accordingly. 


( 42 ) 
Den on Demise or WILLIAM W. PRICE y. JOIN HUNT ev at. 


On a separate judgment against one partner for a partnership debt, 
only the interest of that partner in any portion of the partnership 
property can be sold by execution. 


AppEAL from the Superior Court of Law of GuriForp, at 
Spring Term, 1850, Battle, J., presiding. 


Morehead for plaintiffs. 
Tredell for defendant. 


Nasu, J. The case is as follows: John H. Bennett and Ste- 
phen R. Neil were partners in trade, and as such owned the land 
in dispute. Bennett lived in Guilford in this State, where their 
business was carried on. Neil lived in Virginia. The firm 
owed a debt, secured by note executed by both the parties, and 
an action was brought upon it against Bennett alone, a judg- 
ment obtained, and at the execution and sale the defendants 
became the purchasers. The sheriff conveyed to them the whole 
tract, and their deed was duly proved and registered. After 
this, ‘another creditor of the firm sued Neil, the other partner, 
by attachment, which was levied upon his interest in the same 
tract of land, obtained his judgment, and at the sale by the 
sheriff under an execution duly issued the plaintiff became the 
purchaser and the sheriff made him a conveyance for the land. 
The action is brought by the plaintiff to recover his share of 
the land. Upon the case agreed his Honor below was of 
opinion the plaintiff could not recover, and rendered ( 43 ) 
judgment for the defendant. 

In the opinion of his Honor we do not concur. The only 
question presented is, What interest did the defendants acquire 
» by their purchase? Did they thereby acquire the legal title to 
the whole tract, or only the interest of the partner Bennett? 
If the former, then very clearly the judgment helow was right. 
and the plaintiff could not recover. If the latter, then the 
plaintiff was entitled to his judgment. The land in qnestion 
was partnership property, held by the partners, Bennett and 
Neil, not as tenants in common, but as joint tenants. Baird v. 
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Baard, 21 N. C., 588. When a judgment was obtained against 
one of a firm it was for a long time doubted how the sheriff 
should proceed: whether he could take the property of the firm 
or not. It is now settled that the sheriff may seize and sell the 
wnterest of the debtor against whom the execution issued. What 
that interest is or may be, 1t is, in many cases, impossible to 
ascertain until a final adjustment of all the partnership con- 
cerns. The purchaser at such sale must take such interest as 
the partner had; he could acquire no more. Story on Partner- 
ship, sec. 260, 1, 2, 3. In the case before us the judgment 
under which the defendants claim the land was against Bennett, 
and, although the sheriff’s deed covers the whole tract, in truth 
it conveyed to them nothing but the interest Bennett had. The 
sheriff could seize nothing more, and of course he could sell 
and convey nothing more. If he could, the purchaser would by 
the sale have acquired what was not in Bennett, either in law or 
equity. He had only an undivided interest, and which could 
only be divided by first freeing the land from the partnership 
debts. And the purchaser must take it in the same manner the 
debtor himself had it, and subject to the rights of the other 
partner, Neil. Skip v. Harwood, 1 Atk., 239. Story on Part- 

nership, 261, in note. It makes no difference in this 
(44) case that the debt was a partnership debt; the judgment 

was a separate one against Bennett, to which Neil was 
no party. Jackey v. Butler, 2 Ld. Ray, 871; Collier on Part- 
nership, 474. Nothing but the interest of the judgment debtor 
being sold, that of the other partner, Neil, was subject to a lke 
sale on a judgment against him; and the purchaser under the 
execution became a tenant in common of the land with the 
defendants, subject to the equities existing between them as 
respectively representing the original partners. With these 
equities we have now nothing to do. Some stress seems to be 
laid upon the fact that, at the time the attachment issued against 
Neil, Bennett, the other partner, was residing in Guilford 
County. We do not consider this circumstance as affecting the 
question. Bennett had no further interest in the land in ques- 
tion; and though he might have been again sued by every cred- 
itor of the firm, they could ace tie cece es against the 
land as to his interest in it. To reach that of Neil it was neces- 
sary to sue him: he was in Virginia, but under the attachment 
he could still be made Hable. The only effect of a recovery 
by the plaintiff in the present action is to admit him into the 
possession of the land in controversy as a tenant in common 
with the defendants. 
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The judgment below must be reversed and judgment be ren- 
dered for the plaintiff. 


Per CURIAM. Judgment accordingly. 


Cited: Latham v. Simmons, 48 N. C., 28; Ross v. Henderson, 
T7 N. C., 178. 


( 45 ) 
DEN ON DEMISE OF JOHN BANNER Et au. y. JOHN CARR. 


In an action of ejectment, where the plaintiff declares in a single 
count upon the joint and sercral demise of different persons, he 
must be nonsuited. 


AppeaL from the Superior Court of Law of Sroxes, at Spring 
Term, 1850, Battle, J., presiding. 


Morehead and Kerr for plaintiff. 
Iredell for defendant. 


Pearson, J. This was an action of ejectment. The decla- 
ration has but one count, which alleges that a joint and several 
demise was made on 11 April, 1845, by John Banner, Nathaniel 
Moody,-John Martin and Fleming Priddy, to the plaintiff, for 
the term of ten years from them next ensuing, etc. Upon the 
trial it appeared that one of the lessors had no title. Where- 
upon his Honor intimated the opinion that the plaintiff could 
not recover, and a nonsuit was submitted to. 

Hoyle v. Stowe, 13 N. C., 318, which is cited and approved 
in Bronson v. Paynter, 20 N. C., 527, is in point and fully sus- 
tains the opinion of his Honor. It is there held, if one of the 
lessors in a joint demise has no title, the plaintiff cannot re- 
cover, “for there is neither a joint right to convey the land nor 
a joint right to possess it or to let the possession.” 

The plaintiff alleges a joint title in his lessors. The ( 46 ) 
jury cannot separate the title and find for the plaintiff 
against his own allegation. So one who has no title would be 
let into possession with the other lessors. 

The allegation, that the demise was made bv the four lessors 
severally as well as jointly, does not obviate this objection, and 
makes the matter worse, for the pleading is faulty for uncer- 
tainty, which is ground for demurrer. A party must always 
set out his title, and when he claims a particular estate (one 
less than a fee simple) he must show when it began, how it is 
derived, and its limit or quantity of interest. As itis expressed 
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in the books of pleading, “the commencement of every partic- 
ular estate must be set out.” Stephens Pleading, 306; Coke on 
Littleton, ch. 3, 3b. 

This plaintiff derives his title under a lease from four lessors. 
It 1s left uncertain whether the lease was made by them jointly 
or severally. The inference is that it was made jointly, and, 
at the same time, severally. This, it seems to us, involves an 
absurdity. At all events, it 1s too uncertain to be allowed in 
good pleading. 

It is said that the action of ejectment is a creature of the 
courts, contrived to effect the ends of justice. That is true, but 
it does not furnish a reason for allowing “this creature” to do 
violence to the rules of pleading. 

Per CtriaM. Judgment affirmed. 


Cited: Elliott v. Newbold, 51 N. C., 10. 


(47) 
WILLIAM BOWMAN vy. PATRICK FOSTER. 


1. Where a certiorari is returned to court, no proceedings can be had 
on it until notice of its return has been given to the person against 
whom it issued. ; 

2. Where a party who is brought in by certiorari may, upon motion, 
on the ground of irregularity, have the proceedings dismissed, but 
he waives that motion and submits to plead to the action, he has 
a right to do so. 


AppEaL from the Superior Court of Law of GuviLForp, at 
Spring Term, 1850, Battle, J., presiding. 

The defendant gave his bond to one Peebles for $31.34, pay- 
able 21 September, 1841, which was indorsed after it fell due 
to James McNairy, the intestate of the plaintiff. In February, 
1846, the plaintiff gave the bond to a constable to collect, and 
on 14 March, 1846, a justice cf the peace gave judgment for the 
defendant on a warrant on the bond, upon the allegation by the 
defendant and evidence that 1t had been paid before the assign- 
ment. On 15 October, 1848, the plaintiff obtained a recordart 
upon his afiidavit that the witness who gave evidence of the pay- 
ment was a person of doubtful character, and that the plaintiff 
believed his testimony to be false, and that the bond was unpaid 
and still due; and, further, that the constable omitted to give 
him any information of the judgment, and that he had no 
knowledge thereof until the spring or summer of 1848. 
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The proceedings were brought into court in October, 1848, 
and, without any notice served on the defendant, there was an 
order entered at the next term that the judgment was set 
aside and a trial in court awarded; and at the succeed- ( 48 ) 
ing October Term, 1849, the plaintiff, for the want of a 
plea took a judgment by default final for the debt and interest 
according to specialty, and thereon issued execution. At Spring 
Term, 1850, the defendant moved the court to set aside the judg- 
ment and execution and allow him to plead. In support of the 
motion he made an affidavit that no notice of the recordar had 
been given to him, and that, until the sheriff came with the exe- 
cution, he was entirely ignorant of anything having been done 
in the matter after the judgment had been given by the magis- 
trate, and also that he paid the debt to Peebles while he held the 
bond. A rule was accordingly granted, and en service thereof 
the plaintiff showed cause against it by his affidavit, that he 
still believed the debt had not been paid, but was due, and, also, 
that from the leneth of time the recordar: pended before enter- 
ing the judgment, he inferred that the defendant had notice of 
it in fact. The rule was made absolute, and by leave of the court 
the plaintiff appealed. 


Tredell for plaintiff. 
Morehead for defendant. 


Rurrin, C. J. The purposes of justice require that judg- 
ments by default should be under the control of the court at all 
times, and be set aside, when signed irregularly and against the 
course of the court, when there was no regular service of process 
or other due notice to the party, and without his appearance. 
Bender v. Askew, 14 N. C., 150. The oath of this person 1s 
positive that he had no information of any step taken m the 
matter for nearly four years after judgment given in his favor; 
and there is nothing in the record in opposition to that state- 
ment. It follows, necessarily, that the judgment could not stand 
against him. When set aside, the defendant might, in- 
deed, have insisted on the certiorari being dismissed, as ( 49 ) 
having been improvidently granted. For it was ‘the 
plaintift’s own lookout that his agent should serve him faith- 
fully; and, moreover, his delay in making inquiry into the mat- 
ter until the expiration of two and a half years after the jude- 
ment against him constituted such laches as ought to preclude 
him from this remedy. The defendant, however, did not insist 
on that, and was content to be admitted to plead, averring the 
merits to be with him; and to that there can be no just objection. 


Per Curram. Judgment affirmed. 
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SAMUEL C. BENJAMIN v. REBECCA TEEL. 


In a controversy respecting the probate of a will, any person who is 
entitled in interest may become an actor. The course is to state 
on the record such matter as shows on which side the person be- 
comes an actor, so as to show distinctly whether he may in the 
result be entitled to or liable for the costs. 


ApprreaL from the Superior Court of Law of Marry, at 
Special Term in February, 1850. 

A paper, purporting to be the will of Drury Teel, deceased, 
was offered for probate by Benjamin, the executor, and its 
validity contested by the widow of the party deceased. The 
County Court ordered an issue devisavit vel non to be made up, 
and also a notice to issue to James L. Teel and Mary Teel, the 
heirs and next of kin of the deceased, to come in and see pro- 
ceedings. Those persons were infants, and a guardian ad litem 
was appointed for them. The issue was afterwards tried and 
found against the will, and the executor appealed. In the 
Superior Court a motion was made on the part of the executor 

to set aside the issue, upon the ground that the widow 
(50) was not a party in interest, and that 1t ought not to have 

been made up at her instance. That was opposed on the 
part of the infants, on whose behalf the guardian moved that 
they should be admitted to contest the will as parties to the 
issue. Thereupon, the court denied the motion of the executor 
and allowed the other; and the executor appealed. 


B. F. Moore for plaintiff. 
Biggs for defendant. 


Reurrin, C. J. Persons to whom notice to see proceedings is 
given are ‘bound by them, and are, in the view of the court of 
probate, parties to the proceedings, as far as there can be said 
to be parties in such a controversy. It is true, they may not be 
actors in the cause, and therefore not lable to costs. But, 
unless they do something to preclude them, they may become 
active at any time before the sentence is nu onauncede for, until 
that is done, any party in interest is entitled to be heard for or 
against the script. The usual manner of effecting that with us 
has not been by a new and distinct allegation for or against 
the will, but by becoming a party to the issue made up under 
the direction of the court, according to the statute. For, if 
such allegation were made, it would not entitle that person to 
an issue to be tried separately, as that might lead to opposite 
verdicts on the same matter; but the course 1s merely to state 
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on the record such matter as shows on which side the ‘person 
becomes an actor, so as to show distinctly whether he may in 
the result be entitled to or liable for the costs. The proceeding 
being 7m rem, any person may intervene to protect his interest 
while the thing continues sub judice. 

Per Curtam. Orders affirmed with costs. 


Cited: Cameron v. Brig “Marcellus,” 48 N. C., 85. 


(51) 
WILLIAM TOW anv Wire v. GILBERT ELLIOTT. 


Where a person, settling with a guardian, paid him, by mistake, more 
money than he was entitled to receive: Held, that he was entitled 
to recover the excess from the guardian individually. 


Aprrat from the Superior Court of Law of PasquoTaNnk, at 
Spring Term, 1850, Ellis, J., presiding. 

This was an action on the case. 

It was in evidence on the part of the plaintiff that, some years 
since, one Thomas Lister, deceased, became the guardian of 
Margaret, Richard and Elizabeth Lister, infant heirs of John 
Lister, deceased, and as such received a considerable amount of 
funds belonging to his said wards. At the death of the said 
Thomas Lister, this defendant became guardian to said Marga- 
ret, Richard and Elizabeth; and the wife of the plaintiff, then 
the widow of the said Thomas Lister, having duly administered 
on the estate of the said Thomas Lister, paid over to this de- 
fendant, without suit, the amount supposed to be due the said 
wards, amounting to some $2,000; it was also in evidence from 
a reference and report made in this case that the said adminis- 
tratrix of Thomas Lister paid to the said defendant more than 
was justly due his said wards by the sum of $205, on 3 Septem- 
ber, 1849. To recover back this sum this suit was hroustt 

The defendant insisted that the plaintiffs had no right to 
recover at all, but if they had, they could not recover against 
bim individually in this form of action. 

His Honor being of opinion with the plaintiffs, there ( 52 ) 
was a verdict and judgment for $211.15, of which $205 
is principal. From which judgment the defendant appealed. 


A. Moore for plaintiffs. 
Heath for defendant. 
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Nasu, J. The action is brought to recover a sum of money 
paid to defendant by mistake. One of the most familiar heads 
in text writers on actions to recover money is that of mistake. 
In this case it does not seem to be denied by the defendant that 
the money claimed is justly due to the plaintiffs. It is ques- 
tioned so feebly as to amount nearly to an admission. He in- 
sisted, if they had a right to recover at all, they could not 
recover against him individually in this form of action. Why 
not? He had received the money through mistake, and it was 
still in his hands. He was the only person against whom the 
action could be brought. His receiving it as guardian could 
make no difference, as against the plaintift ; it was not the 
money of his wards, and was in fact held by him for the use. 
of the plaintiffs. We must suspect the claim was resisted and 
the action brought to furnish the defendant with a satisfactory 
voucher of a proper disbursement of so much of the apparent 
funds of his ward. The action is properly brought in assumpsit. 

Per Curram. Judgment accordingly. 


(53) 


ROBERT S. BURNEY v. RUFUS GALLOWAY. 


An obligation in these words. “On or before the first day of January 
next, I promise to pay to Robert 8. Burney or order $160 for the 
hire of a negro by the name of Abram, and the use of two full 
crops of boxes on Moore’s Creek. Witness,” ete, is net a condi- 
tional obligation. 


Arrest from the Superior Court of Law of Brunswick, at 
Spring Term, 1850, Settle, J., presiding. 

The declaration is in debt on a single bill under seal for $160, 
and non est factum pleaded. On the trial the instrument ap- 
peared to be in these words: “On or before 1 January next, I 
promise to pay to Robert S. Burney, or order $160 for the hire 
of a negro by the name of Abram and the use of two full erops 
of boxes on Moore’s Creek. Witness my hand and seal, this 15 
sikeneire , 1848.” The defendant pheréapon moved for a nonsuit 
because the bond produced was conditional and only bound the 
defendant to pay the money, provided the plaintiff let him have 
the use of the negro and two crops of tur pentine boxes, whereas 
the plaintiff gave no evidence on those points, but declared on 
the bond as obliging the defendant absolutely to nay the money. 
But the court refused the motion, and the plaintiff had a verdict 
and judgment, and the defendant appealed. 
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No counsel for plaintiff. 
Strange for defendant. 


Rurrin, C. J. It is true, the word “for” may make a ( 54 ) 
condition; and it dees so when each party is subsequently 
to do some aet, and, upon the sound constructien of the instru- 
ment, 1t is apparent that the act on the part of the party suing 
ought to precede or concur in point of time with that stipulated 
by : the other party. Many cases were cited in the argument for 
the defendant ; but in all of them the contracts were so expressed 
as to appear to be executory on both sides, and amount to stipu- 
lations for mutual acts in future, which were, at the least, to be 
concurrent. Cases of that kind, however, have no application 
to one like the present. If the consideration mentioned in the 
bond was past, the obligation of the defendant to pay the money 
was, of course, intended to be absolute. But if it cannot be col- 
lected from the instrument (to which alone we are to look for 
its meaning In this respect) that the defendant had already had 
the use of the negro and boxes, still there is nothing to show that 
he was to have them before the day on which he was to pay the 
money. Suppose the expression in the bond had been “for 
value,” without adding the word “received”; it is plain it would 
stand indifferent w hether the value had been received before or 
was to be received after the making of the contract. Therefore, 
it could not be said that the instrument purported to be condi- 
tional. But admitting that it could be construed as providing 
for value to be received, yet that provision could not be deemed 
a condition to be performed by the plaintiff before he could 
have a cause of action, since neither the kind of value nor the 
period of rendering the benefit is specified. Now, it is not stated 
in this instrument when the hire of the negro was to begin nor 
for what period it was to continue. We are told at the bar that 
the phrase, “crops of box¢s,” means as many pine trees, pre- 
pared for making turpentine, as one hand will attend during a 
season. But, taking that to be so, it cannot be told what years 
the defendant was to have the boxes, namely, whether in 
1848, or whether a crop for one hand in that year and ( 55 ) 
for another in some other year. The words were proba- 
bly intended merely to show on what transactions between the 
parties this money was due, namely, those of hiring a particu- 
lar negro and the rent of certain turpentine bexes, and not to 
enter into any particulars of such hiring and renting. The 
ease, therefore, falls within the common rule, upon which stipu- 
lations are deemed independent when the one party engages, for 
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example, to pay money at a certain day, for which the other 
party is to do other acts, which may or may not be performed 
before or at that day. 

Per Curiam. Judgment affirmed. 


JAMES C. HOLMES y. ALFRED JOHNSON. 


1. Where a society exists which has its written rules and by-laws, 
it is not competent to show by parol testimony that there are 
other rules and usages independent of those contained in such 
written rules and by-laws. 


2. Where the general character of a party in an action of slander 
is attacked and several witnesses are introduced for the purpose 
of sustaining the attack, the act of Assembly requiring only two 
witnesses to a fact to be taxed in the bill of costs does not apply. 
It is a case for the exercise of the discretion of the judge pre- 
siding at the trial. 


AppEeaL from the Superior Court of Law of Sampson, at 
Spring Term, 1850, Settle, J., presiding. 
The action is for slanderous words spoken, imputing 
(56) to the plaintiff the crime of stealing some watch guards 
and studs from the shop of the defendant in the town of 
Clinton, and was tried on the pleas of not guilty and justifica- 
tion. The plaintiff called a witness, who stated that he (the 
witness), the plaintiff and defendant were members of a society 
called “A Lodge of Odd Fellows,” which met in Clinton, and 
that certain charges were preferred in the lodge against the 
plaintiff by some member, and the witness and two other mem- 
bers were appointed a committee to Investigate the same and 
make a report to the lodge; that, in the discharge of his duty 
on the committee, the witness called on the defendant to state 
what he (the defendant) knew upon the subject of those charges, 
and the defendant gave him the information, as requested; and 
that affer getting through with that matter, the defendant 
added that there were other suspicious matters against the plain- 
tiff. and then went on to accuse him of stealing watch guards 
and studs from the defendant’s store. Another witness for the 
plaintiff deposed that he also was a member of the same lodge 
and an intimate friend of the defendant, and that on a certain 
occasion, when the defendant visited the witness while the lat- 
ter was very siek, they were engaged in a conversation respect- 
ing Odd Fellowship and the said lodge, and the defendant stated 
to the witness that he suspected the plaintiff of taking his studs 
and watch guards, and also that the plaintiff was suspected by 
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others of having stolen other articles at different times; and 
that the witness understood the communication to be made in 
confidence, though the defendant did not express himself to that 
effect. 

The defendant then gave in evidence a printed pamphlet pur- 
porting to be the rules and by-laws of the said lodge, regulating 
the duties and conduct of the members of the society; and among 
them was one requiring any member who knew anything 
against the character or integrity of another, to accuse ( 57 ) 
him to the lodge, and directing that thereupon a com- 
mittee should be appointed to investigate the matter. 

The defendant offered further to prove by a witness that the 
Order of Odd Fellows is a society for charitable and benevo- 
lent purposes, and that by the principles and usages of the 
order it was the moral duty of every member to keep the lodge 
pure, to admonish any other member of any danger to his 
morals or his character or estate; and if any member did, or 
was suspected of having done, an improper act, to give infor- 
mation thereof to the lodge, and also to communicate the same 
to the members individually; and that those principles and 
usages exist, Independent of the written and printed rules and 
by-laws, as a kind of common law of the order treasured up in 
the bosoms of its members. But the court refused to receive the 
evidence, and the counsel for the defendant excepted thereto, 
and, after a verdict and judgment against him, the defendant 
appealed. 


Strange for plaintiff. 
W. Winslow for defendant. 


Rurrin, C. J. The exception is restricted to the question of 
evidence; and that, therefore, is the only point in the case. The 
Court thinks his Honor’s decision on it right. The object of 
the evidence seems to have been to show that, as a member of 
the society mentioned, the defendant was bound to give the in- 
formation he did to the two witnesses, and thence to insist that 
the communications were privileged. But the evidence was 
either unnecessary or insufficient to establish such a privilege; 
and in either case it was not erroneous to exclude it. For if, by 
the general law of the land applicable to the relation existing 
between those several persons, the defendant was privi- 
leged to accuse the plaintiff to his brother members, he ( 58 ) 
could have the full benefit of the defense, independent 
of the supposed regulations of the society. If, however, those 
regulations were material to the question, it seems plain that 
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they would not have been established by the evidence rejected. 
The defendant had the full benefit of such as had been adopted 
by the society. One of them was directly applicable to this sub- 
ject, and required the members to make known to the society, 
at its meetings, offenses committed by their fellow-members, for 
the legitimate purpose of having them inquired into and pun- 
ished according to the rules. The defendant, however, msisted 
further, not that there was any other law of the order on the 
subject, but that there were certain usages and principles, sup- 
posed to be treasured up in the bosoms of its several members, 
that made it a moral duty of the defendant to make those 
charges on the plaintiff. It seems to the Court that such evi- 
dence is altogether too vague and unsatisfactory to authorize 
the finding from it any regulation of the society. The origin 
and antiquity of the society are not stated, and we must sup- 
pose that it has lately sprung up, and has expressly adopted 
such by-laws as were decreed necessary for their government, in 
addition to the duties imposed by the law of the country. It is 
idle to talk of a common or traditional law applicable to a mat- 
ter like this and peculiar to this lodge; and it is obvious that 
the attempt was to get from the witness his opinion of the 
moral duty of the defendant under the circumstances, instead 
of stating what the law of the society, as adopted and recorded, 
required of the defendant as a member of the association. Such 
evidence could have no legitimate effect on the minds of the 
jury, but might mislead, and therefore was properly rejected. 
Upon the trial the defendant attacked the general character 
of the plaintiff, and to that point examined nine wit- 
(59) nesses. In opposition thereto, and in support of his 
character, the plaintiff examined about thirty witnesses. 
After the verdict the defendant moved that in taxing the costs 
only two of those witnesses should be allowed to the plaintiff. 
But the presiding judge thought they were necessary or proper 
to the plaintiff’s case under the circumstances, and refused the 
motion. The Court holds that the act of 1783, which provides 
that the party cast shall not be obhged to pay for more than 
two witnesses to prove a single fact, 1s not to be construed so 
strictly as not to allow of more than two witnesses in any case, 
or always to tax the party summoning them with all but two. 
The general purpose of the statute is to give to the gaining 
party all such costs as are necessarily or reasonably incurred by 
him, but not to put it in his power to oppress the other party 
by wantonly accumulating costs. Commonly, two witnesses to 
any one fact are sufficient to establish it. But others may be- 
come necessary and almost indispensable, in order to counteract 
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the testimony of witnesses offered on the other side; and in such 
a case the losing party is not necessarily exonerated from the 
payment of such additional witnesses, but may be taxed with 
them. Hayle v. Cowan, 2 N. C.,21. That is peculiarly appli- 
cable to a case like the present, where the point involved was 
the general character of the party (which cannot strictly be 
called a single fact), and it was necessary to counteract many 
witnesses adduced on the opposite side. Upon such a question 
much must depend upon the number and respectability of the 
witnesses and their opportunities of knowing the party; and 
therefore it is a very proper case for the exercise of a discre- 
tion of,the judge presiding at the trial. In the present case 
this Court must take it for granted that his Honor deemed the 
witnesses useful and proper, and that they were truly called for 
the purposes of justice and not to oppress the defendant; and 
under those circumstances the Court cannot interfere with his 
decision. 
Per Curiam. Judgment affirmed. 


(ited: McRae v. Leary, 46 N. ©., 94; Beckwith, ex parte, 
124 N. C., 115. 


( 60 ) 
WILLIAM SATTERFIELD v. CHARLES SMITH. 


Where, before a hiring commenced, a paper-writing was read purport- 
ing to contain the terms of the hiring, and also, before the hiring 
commenced, the crier in an audible voice announced other terms: 
Heid, that the hirer or his agent had a right to make such altera- 
tion. : 


AppEAL from the Superior Court of Law of Perquimans, at 
Spring Term, 1850, Hilts, J., presiding. 


Heath and Jordan for plaintiff. 
A. Moore and Burgwyn for defendant. 


Pearson, J. The action was for a breach of contract for 
hiring, one of the terms of which was (as the plaintiff alleged) 
that “the negro should not be employed at a fishery or sent by 
water.” 

The plaintiff read in evidence a paper-writing purporting to 
contain the terms of hiring, one of which was that the negro 
should not be employed at a fishery or sent by water, and 
proved by several witnesses that no paper was read aloud by 
the crier before the hiring commenced. 
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The defendant called several witnesses, who swore that no 
such paper was read in their hearing, and that the crier, just 
as the bidding commenced, said in a loud voice, “The negro 
can be sent by water or put at a fishery, at the risk of the hirer.” 
He also called several other witnesses, who swore that after the 
paper was read, and before the hiring commenced, the crier 

said in a loud voice, “The negro can be sent by water or 
(61) put at a fishery at the risk of the hirer.” This last evi- 
dence was objected to, but was admitted. 

The defendant employed the negro at a fishery; but there was 
no evidence of any damage. 

The court charged that if the jury believed that it was one of 
the terms of the contract of hiring that the negro should not be 
employed at a fishery, as alleged by the plaintiff, he was enti- 
tled to recover nominal damage. But if the person hiring was, 
by the terms of the contract, allowed to put the negro at a 
fishery “at his risk,” as the negro had been injured, the plain- 
tiff could not recover. He also charged that, notwithstanding 
the paper had been read aloud, it was competent for the plain- 
tiff or his agent to change the terms, and if this was done before 
the hiring, the plaintiff could not recover. 

The case does not set out upon what exception the plaintiff 
appealed. 

There is no error in the charge, and we are at a loss to see 
upon what ground the evidence was objected to. 

“The paper’ which was read before the hiring began was not 
adopted and agreed on by the parties as preappointed evidence 
of the terms of hiring, and the rule that a written instrument 
shall not be contradicted, added to or varied by parol proof has 
no sort of application. The paper contained a mere proposal 
of terms, and when it was found that those terms were not 
accepted, the plaintiff or his agent had a right to vary them as 
they thought expedient. 

Per CurIAM. Judgment affirmed. 


Cited: S. v. Credle, 91 N. C., 648. 
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( 62 ) 
SAMUEL TOPPING y. NATHAN G. BLOUNT. 


The sole purpose of the act of 1827, relating to indorsers, was to turn 
the conditional contract between the indorser and the holder 
of a bond into an unconditional one. It was not intended to 
charge the indorser, as if he had executed bond as a co-obligor 
or upon an indorsement without consideration. or to deprive him 
of the benefit of the statute of limitations. 


Appeat from the Superior Court of Law of Braurort, at 
Spring Term, 1850, Bailey, J., presiding. 

The plaintiff declared in several counts in assumpsit, but the 
only question made in the bill of exceptions arises on a count 
charging the defendant as indorser of a bond for $652.22, 
executed by Littlejohn Topping and William Holland on 22 
January, 1837, and payable twelve months after date to 
Blount. The pleas were non assumpsit and the statute of limi- 
tations. 

On the trial the evidence was that about the time the bond 
fell due the defendant indorsed it in blank and passed it for 
value to Susan Jones, and that she held it until 20 November, 
1845, and received various payments thereon, which reduced the 
sum then due thereon to $555.66; and that on that day Little 
john Topping and the plaintiff executed a bond for the said 
sum of $555.66, payable to Susan Jones, which she accepted in 
discharge of the former bond, and thereupon directed her agent 
to deliver the first bond to the said Littlejohn Topping or to 
the plaintiff, and the agent shortly thereafter delivered it into 
the hands of the plaintiff; Littlejohn Topping, the prin- 
cipal debtor, failed to make any payment on the second ( 63 ) 
bond, and on 13 August, 1847, the plaintiff discharged 
the same by giving Mrs. Jones a bond for the sum due, exe- 
cuted by himself and another person as his surety. The plain- 
tiff then filled up Blount’s blank indorsement by making it 
to himself, and brought the present action on 29 September, 
1847. 

The counsel for the plaintiff thereupon moved the court to 
instruct the jury that, if they believed the evidence, the plain- 
tiff was a purchaser of the bond sued on, and had a right to fill 
up the indcrsement in his own name, and so was entitled to 
recover thereon, unless the action was barred by the statute of 
limitations. And as to the latter point, the counsel insisted 
that Littlejohn Topping, bv giving the bond of 20 November, 
1845, in renewal of that sued on, acknowledged the latter as then 
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constituting a subsisting liability on him, which imphed a 
promise to pay it; and that, by such acknowledgment and 
promise of the principal, the case was taken out of the statute 
of limitations in respect to Blount, as indorser and surety. The 
court instructed the jury that, whether the transaction between 
the plaintiff and Susan Jones or her agent were a purchase of 
the bond or no, the defendant was protected by the statute of 
limitations, and that the acts of Littlejohn Topping mentioned 
were not sufficient to renew a lability of Blount as indorser. 
The jury found for the plaintiff on the first issue and for the 
defendant on the statute of limitations; and the plaintiff moved 
for a venire de novo upon the ground of misdirection, which was 
refused, and he appealed. 


Biggs for plaintiff. 
J. W. Bryan and J. H. Bryan for defendant. 


Rurrin, C. J. It is difficult to conceive the meaning of the 
proposition that, from the act of giving a new bond in 

( 64.) place of a previous one, a promise is implied by law to 
pay such prior bond. To whom can the promise be sup- 

posed to be made, and to what end is it to be implied, when the 
debtor actually gave an obligation under seal for the same 
money? It is somewhat surprising, therefore, that the plaintiff 
should have had a verdict upon any part of the case. But, 
without notice of that point, the Court holds the instructions 
and verdict upon the statute of limitations to be unquestionably 
correct. The contracts of the obligor and indorser are in their 
nature several, and no act of the former can change the latter. 
The act of 1827, indeed, says the indorser shall be lable as 
surety to the holder; and it is insisted that the alleged liability 
of the defendant arises under that provision. But it has been 
for some time settled that the sole purpose of that act was to 
turn the implied conditional contract, between the indorser and 
holder, into an unconditional one; and that it was not intended 
to charge the indorser, as if he had executed the bond as co- 
obligor, or upon an indorsement without consideration, or to 
deprive him of the benefit of the statute of limitations by ex- 
posing him to stale demands, kept alive, perhaps, by collusion 
between the obligor and the holder. Walliams +. Irwin, 20 
N. C., 70; Ingersoll v. Long, 20 N. C., 486. The act does not 
change the mode of declaring against the indorser, except in 
omitting the former requisites of a demand on the obligor and 
a notice of the dishonor to the indorser. Indeed, the count upon 
which it is sought to recover from the defendant charges him as 
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indorser merely—that is, an assumpsit upon a several and sim- 
ple contract; and, consequently, the case is within the express 
provision of ‘the act of 1715. 

Perr Curtam. Judgment affirmed. 


Cited: LaDuc v. Butler, 112 N. C., 460; Barreti v. Reeves, 
125 N. C., 539. 


( 65 ) 
WILLIAM W. TERRY vy. JOUN BP. VEST, ApMinistRaATor, ETC. 


1. An administrator is protected by judgments rendered against him 
within the nine months alowed him to plead, though in suits after 
that in which he pleads them. 


2. An administrator who establishes his plea of fully administered 
is entitled, of course, under our statute, to his costs; and the 
plaintiff, though he take a judgment quando, cannot have a judg- 
‘ment against the surety in the administrator’s appeal bond, the 
ease haying been tried upon appeal. 


AppEaL from the Superior Court of Law of Forsyru, at 
Spring Term, 1850, Battle, J., presiding. 

The defendant administered on the estate of the intestate at 
December Term, 1848, of the County Court; and on 2 January, 
1849, the present warrant was brought in debt on a bond of the 
intestate for $81.13 and returned before a justice of the peace. 
The defendant appeared before the magistrate and alleged his 
want of assets to pay any part of the debt, and prayed that the 
trial should be postponed to some day after the expiration of 
nine months from the administration taken. But the magis- 
trate refused the postponement, and gave an immediate and 
absolute judgment for the debt, interest and costs; and the de- 
fendant thereupon appealed to the County Court. Upon the 
filing of the appeal the defendant moved to quash the judgment 
on the ground of the magistrate’s refusal to postpone the trial. 
The court refused the motion, but allowed the defendant time 
until September Term, 1849, to plead in respect of the assets. 
At that term he accordingly pleaded plene administrartt, 
no assets, and prior judgment. After a decision in the ( 66 ) 
County Court, the plaintiff appealed, and on the trial in 
the Superior Court the defendant offered to prove that he had 
applied all the assets to the satisfaction of judgments obtained 
against him prior to September, 1849, in fae brought after 
January of that year. The plaintiff objected to the evidence, 
but the court received it, and the jury found that the defendant 
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had fully administered. Thereupon the plaintiff signed a judg- 
ment quando for the debt, and he also moved for judgment 
therefor against the surety for the appeal from the judgment 
of the magistrate. But the court refused the latter motion, and 
gave judgment against the plaintiff for the defendant’s costs; 
and thereupon the plaintiff appealed. 


Morehead for plaintiff. 
Tredeli for defendant. 


Rurrin, C. J. The course of the justice of the peace was 
directly in opposition to the act of 1828, and therefore errone- 
ous. The postponement of the trial of a warrant brought be- 
fore the expiration of nine months from the administration is 
not in the discretion of the magistrate, but it 1s made peremp- 
torily his duty; that is, if required by the administrator, for 
whose benefit the act was passed. But it is not material now to 
consider that matter, since the administrator had in the County 
Court the benefit of the delay in pleading until the end of the 
nine months, and the question is as to the effect of his plea. 
As to that point the recent case of Bryan v. Miller, 32 N. C., 
129, is decisive, as it establishes as the necessary construction of 
the statute that the administrator is protected by judgments 
rendered against him within the nine months, though im suits 

after that in which he pleads them. 
(67) As the administrator established his plea of plene ad- 

ministravit, he was, of course, entitled under the act of 
1777 to his costs. Welborn v. Gordon, 5 N. C., 502. That rule 
is not altered by the statute, which allows a plaintiff, contrary 
to the common law, to sign judgment quando after issue joined 
on plene administravit and found against the plaintiff, as was 
expressly held in Battle v. Rorke, 12 N. C., 228. 

It follows necessarily from those positions that the plaintiff 
could not have judgment against the surety for the appeal, for 
it is impossible there should be judgment against the surety 
when in the same record the judgment is for the principal. If 
the original judgment had been against the intestate and he 
had appealed and died, and the cause been revived against the 
administrator, then the surety would have been liable for the 
debt formed and the costs; for, supposing that the administra- 
tor could therein put the question of assets in issue and it were 
found for him, such finding would not cover the whole obliga- 
tion of the surety. who undertook for the ability of the debtor 
to pay the debt, if any should be adjudged. But when the ad- 
ministrator appeals, the very question may be, and generally is, 
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whether he hath assets; and if that be found for him, it entitles 
him to judgment that the plaintiff take nothing by his writ; and 
that covers the entire undertaking of the surety for his princi- 
pal, the administrator. 

It is considered, therefore, that the decisions were right on 
each point, and the judgment is affirmed. 

PER Curiam. Judgment affirmed. 


Cited: Lewis v. Johnston, 67 N. C., 39; s. c., 69 N. C., 895. 


( 68 ) 
JOSIAH BRIDGERS anp Wire v. ISAAC W. HUTCHINS, 
ADMINISTRATOR, ETC. 


1. An advancement to a husband by his father-in-law is an advance- 
ment to the wife. 


2. The release or canceling of the bonds of a child, with an intention 
thereby to prefer him in life, is as much an advancement as so 
much cash. 


AvpEaL from the Superior Court of Law of Waxg, at Spring 
Term, 1850. Manly, J., presiding. 

The suit is for an account and distribution of the personal 
estate of Isaac Hutchins, who died intestate in 1844, leaving 
four children, cf whom the feme plaintiff is one. After the ad- 
ministrator’s answer, it was referred to the master to state the 
accounts of the administration, and also to inquire whether the 
intestate made any advancements to his children respectively, 
and what they were, and upon the basis thereof, if found, to 
state the share due to the several children, if any. 

The report ascertained the surplus in the hands of the ad- 
ministrator, and, after taking into the fund the several advance- 
ments made to the children respectively, it found that nothing 
further was going to the plaintiffs by reason of an advancement 
made to the husband, Bridgers, as found by the master upon the 
examination of Bridgers. Besides advancements in slaves and 
other effects, and cash given, Bridgers stated before the master 
that some years before 1842, but after his marriage, he borrowed 
from the intestate the sum of $250 and $200, and at the several 
times of borrowing gave his notes therefor to the intes- 
tate; and that in 1842 the intestate gave him up the two ( 69 ) 
notes to be canceled, saying at the same time that his 
reason for doing so was that he, the intestate, did not want them 
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to come against the examinant after his (the intestate’s) death, 
and that he was then old and did not expect to live long. 

The plaintiffs objected to so much of the report as found 
those sums of $200 and $250 to be advancements; and upon 
argument the exception was overruled and the petition dis- 
missed with costs, and the plaintiffs appealed. 


McRae and W. H. Haywood for plaintiffs. 
G. W. Haywood and H. W. Miller for defendant. 


Rurrin, C. J. The decree must be affirmed with costs. A 
gift to the husband during coverture is undoubtedly an advance- 
ment to the wife; and it is quite clear that the release of can- 
celing of the bonds of the child, with the intention thereby to 
prefer him in life, is as much an advancement as so much cash. 
Gilbert v. Wetherell, 2 Simons and Stuart, 254. 

PER CURIAM. Decree affirmed. 


Cited: Banks v. Shannonhouse, 61 N. C., 286; Melvin v. 
Hubbard, 82 N. C., 39. 


(70 ) 
THE STATE y. WILLIAM MOORE. 


1. Turpentine which has run out of the trees into boxes cut into the 
tree for the purpose of receiving the liquid is the subject of 
larceny. 

2. But to support an indictment for stealing two barrels of turpentine, 
it must appear that the turpentine was in barrels when it was 
stolen, not that it was dipped from the boxes in smal] quantities, 
from time to time, and then deposited in barrels. 


Apprat from the Superior Court of Law of Bravrorrt, at 
Fall Term in July, 1849, Manly, J., presiding. 

This is an indictment for petit larceny in stealing two bar- 
rels of turpentine, of the goods and chattels of Frederick Grist; 
and on not guilty pleaded, there was a special verdict to the 
effect following: Grist owned a piece of land, on which some 
pine trees were boxed for making turpentine in 1846, and he 
cultivated them during the months of March and April and a 
part of May in that year, and he then discontinued the working 
of them for that season. In August, 1846, the prisoner during 
two days secretly dipped out of the said boxes, made by Grist, 
as much turpentine in quantity as two barrels, which had run 
into the boxes after Grist had discontinued the working in May, 
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and he, the prisoner, put the same into two barrels which he had 
provided and kept concealed in the woods, and he afterwards 
carried away the said two barrels of turpentine secretly, and 
sold them for his own gain. Thereupon, the jury say that they 
are ignorant whether the said turpentine was the subject of lar- 
ceny, and, if it be, whether the said facts sustain the allega- 
tion that the prisoner stole two barrels of turpentine; 

and upon those questions they pray the advice of the (71) 
court, ete. Upon the verdict judgment was given by the 

court for the prisoner, and the solicitor for the State appealed. 


Attorney-General for the State. 
J. H. Bryan for defendant. 


Rurrin, C. J. Upon the first question the Court is of opin- 
1on that the turpentine was the subject of larceny. We learn 
from a former special verdict, which appears in the record, and 
from various other sources—ineluding our own observation— 
that the mode of making turpentine is this: an excavation, 
commonly called a box, is made in the body of the tree near the 
ground, into which the turpentine runs from the tree above; 
and, in order to produce a flow of the gum or to promote it 
more freely, the tree is occasionally scored above the box with a 
sharp iron instrument, called a round-shave, and the scoring is 
done in such a manner as to direct the current of the descend- 
ing sap into the box; and the turpentine is then collected or 
dipped out of the box from time to time as it becomes full, dur- 
ing the season of gathering, which ordinarily begins in March 
and ends in October. The scoring often extends up the body 
of the tree to the height of ten or fifteen feet, and in its descent 
a part of the turpentine generally adheres to the tree and be- 
comes hard, while that which remains liquid continues its course 
downwards until it drips in the box, where it remains until col- 
lected and put into casks for use or market. Such being the 
process in this business, it seems clear that turpentine, when in 
the boxes in a state to be dipped up, is personalty. It no longer 
forms a part of the tree, but it exists separate from the tree, 
and has been separated by a process of labor and cultivation. 
Tf, like the sap of the sugar maple, its flow were directed 
into a vessel set on the ground near the tree, no one would ( 72 ) 
doubt its being severed from the realty. Now, this is 
the same in substance. For the box, though in the tree, is but a 
more convenient receptacle for the turpentine after it has been 
extracted or has been made to exude from the pores which con- 
tained it, while in the tree, as a part of it. When it ceases to 
be a part of the tree, it necessarily becomes a chattel. 
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Upon the other question, however, it is the opinion of the 
Court that it is a material part of the description of the tur- 
pentine ithat when taken it was in barrels. That would not be 
so if the term “barrel” imported or could be referred to quan- 
tity only; for one may undoubtedly be convicted when the evi- 
dence shows a larceny of more or less in measure or weight than 
is charged in the indictment. But a “barrel” of turpentine, or 

a “barrel” of flour, or a “hogshead” of tobacco, in agricultural 
and mercantile parlance, as also in the inspection laws, means 
prima facie, not a certain quantity merely, but, further, a cer- 
tain state of the article, namely, that it is in a cask. The stat- 
ute exacts, for example, that every “barrel of turpentine” shall 
contain thirty-two gallons and be in good and sufficient casks 
made of staves of certain dimensions. “A barrel of turpentine” 
is in a degree a term of art in trade and in the law; and when 
one says he has so many barrels of turpentine, he is universally 
understood to mean that number of casks of the statute size, ete., 
containing turpentine, and, consequently, that the casks, as well 
as the turpentine, are his. “A barrel” of turpentine or flour 
is, thus, one thing, constituted by both the cask and its contents; 
and it is known so to be by that description. Upon that point, 
therefore, the judgment was properly given for the prisoner. 

Per Curran. Judgment affirmed. 


Cited: Branch v. Morrison, 50 N. C., 17; S. v. Horan, 61 
N. C., 574; Lewis v. McNatt, 65 N. C., 65: 8. v. Campbell, 76 
N. C., 962 - S. v. Bragg, 86 N. C., 690: S. v. King, 98 N. C., 
650; 8. v. Riger, 15-5 Gs 50. 


(73) 
ETHELDRED J. PEEBLES vy. HEZEKIAH LASSITER. 


4 
Under the act of 1840, ch. 37, which gives to the landlord, who has 
leased to a tenant, the rent to be paid in a part of the crop, a 
certain interest in the crop raised. if the tenant remains in pos- 
session until an execution against him is levied on the whole of 
the crop, although the landlord may have a special action on the 
case against the officer levving, yet he cannot maintain an action 

of trespass, for he has neither the possession nor the property. 

{ 


Apprat fron the Superior Court of Law of Norruampron, 
at Spring Term, 1850, Manly, J., presiding. 

The action is trespas 3s de Poane asportatis for taking twenty- 
eight barrels of corn belonging to the plaintiff, and was tried on 
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the general issue. The evidence on the part of the plaintiff was 
that one Wheeler leased a piece of land from the plaintiff for 
1848, and agreed to give as rent therefor one-fifth part of all 
the crops raised on the land that year, or the sum of $25, at 
the option of the plaintiff; that the plaintiff furnished Wheeler 
with certain provisions during the year, and it was also agreed 
between them that they should be returned out of the crop; that 
Wheeler entered and made crops of sundry articles, and among 
them a crop of corn, and that, during the autumn, and while 
Wheeler was gathering the crop of corn and before the provi- 
sions had been returned or any part of the rent had been paid 
to the plaintiff, and before he had elected whether he would take 
the rent in money or a share of the crops, the defendant, being 
a constable, seized twenty-eight barrels of corn under exe- 
cutions issued against the goods of Wheeler by a justice ( 74 ) 
of the peace, and sold the same. Upon the foregoing evi- 

dence the court was of opinion that the action would not lie, 
and ordered a nonsuit, and the plaintiff appealed. 


&. F. Moore for plaintiff. 
Bragg for defendant. 


Rurrin, C. J. The right of the plaintiff is supposed in the 
argument to arise under the act of 1840, ch. 37, of which the 
title is “an act to protect the interests of landlords,’ and by 
which it is enacted that “when any lessee of land shall agree to 
pay a certain share of his crops or a specific quantity of grain 
for the rent of land he shall cultivate under his lease, so much 
of the crop of the lessee raised on his farm under lease as will 
be sufficient to satisfy the rent to his landlord for the year shall 
be exempt from execution and from the lien of all other debts 
until the end of each respective year.” It is said that as the 
purpose of the act is so plainly declared to be the protection of 
the interests of landlords, it must receive such a construction as 
will at all events effect that purpose, and that, as it is necessary 
to that end that the landlord should have the property in the 
crops, to the extent of the whole of them, for his satisfaction 
in the first instance, leaving the surplus to the tenant, the court 
will so interpret the statute. But such a rule of construction is 
altogether inadmissible, for, although it be true that the Legisla- 
ture intended by the act to secure rents to landlords, yet, upon 
the mere declaration of such intent in the title, the court is not 
at liberty to apply any and all means that may be necessary or 
useful to such security, but is restricted to such means as the 
statute may provide, and to the extent therein prescribed, ad- 
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vancing the remedy, however, as far as a liberal interpretation 
of the language will allow. Now, in the present instance, it is 

impossible to invest the landlord with the whole property 
(75) in the crops, since that would be in direct opposition to 

the express words of the act, which are that “so much” 
(only) “of the crop as will be sufficient to satisfy the rent for 
the year shall be exempt from the execution.” The whole crop, 
therefore, cannot belong to the landlord; and it must be ad- 
mitted, we think, that unless he has the whole, he has not the 
property in any part—since there is nothing in the act to make 
him the owner of one part more than another, but he is only 
the creditor of the lessee for so much rent. In order to secure 
the payment of the rent the crop is pro tanto exempted from ex- 
ecution against the tenant. Still, the property remains in the 
lessee, and it would seem that, by reason thereof, the lessee 
might have an action against the sheriff for seizing that part 
cf the crop. Perhaps, also, the landlord may have an action 
grounded on the statute against the officer or creditor for doing 
execution on the tenant’s crops on the land, without leaving 
sufficient to pay the rent reserved in kind. Something like that 
was, probably, thought cf by the writer of the act; and it is pos- 
sible the words might be stretched that far and the remedy given 
#s under an act in England in pari materia, namely, St. 8 
Anne, ch. 14, for the better security of rents and to prevent 
frauds by tenants. That statute has, however, several material 
provisions which are not in ours, and which show that the secu- 
rity of the rent was alone in the purview of the act, and that it 
was meant the landlord and no other should have the action for 
taking the goods in execution. The one is, that, before the re- 
moval of the goods by the officer, the creditor shall pay the land- 
lord the rent due on the premises at the time, not exceeding 
that for one year; and the other is, that if the tenant fraudu- 
lently remove his goods from the premises, the landlord may, 
nevertheless, distrain them elsewhere within a fixed period. 

Upon that act a special action on the case has been 
(76) framed for the landlord against the sheriff for taking 

the goods withcut paying the year’s rent, upon notice 
that it was due and in arrear. Possibly an action may likewise 
arise to the landlord upon the act of 1840 for doing execution 
without leaving his share of the crop. But if so, it must be like 
a special action on the case on the statute, upon the general 
principle laid down by Lord Coke, 10 Rep., 75, that when a 
statute prohibits anything, the party grieved shall have an 
action upon the statute, although it be not given by the words 
of the statute. The difficulty is in holding, under the imperfect 
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provisions of the act of 1840, that the landlerd is a person 
grieved, since it does not charge the officer or the creditor with 
any duty to him, nor vest in him a property in any part of the 
crop or Len on it, but leaves the whole at the absolute disposi- 
tion of the tenant. Whether, however, such an action will lie 
on this act in any ease, or, if so, whether it would lie when the 
rent is not to be paid exclusively i in the specific crops, but in 
them, or in money, are questions upon which further considera- 
tion would be bestowed if the decision of the case turned on 
them. But it does not, for this is an action of trespass, and is 
founded on possession in the plaintiff, and here he had neither 
the property nor the possession, but both were in the lessee at 
the time of the taking; and therefore the action will not lie. 
Per Curiam. Judgment affirmed. 


Cited: Sanderlin v. Shaw, 51 N. C., 228. 


I. & 8S. WARING v. DANIEL RICHARDSON, 


Where money has been received by an agent, a demand or a misap- 
plication of the money is necessary before an action can be 
brought, and the statute of limitations only begins to run from 
the time of such demand. 


AppEAL from the Superior Court of Law of Pasquotank, at 
Spring Term, 1850, Eilis, J., presiding. 

This was action of assumpsit, brought to recover the sum of 
$61.19, with interest on the same from 15 March, 1842. The 
plaintiffs proved by their agent that on 15 March, 1842, the de- 
fendant received from them a note to collect as their agent: that 
the note was the property of the plaintiffs and was originally 
drawn payable to one. 

For the purpose of repelling the plea of the statute of limita- 
tions and showing the collection of the note by the defendant, 
the plaintiffs called a witness who swore that, as the attorney 
of the plaintiffs, he called on the defendant several times within 
three vears before the beginning of this suit. and, in the name of 
the plaintiffs, demanded payment of the money; that the de- 
fendant said he had collected the money. This witness also 
stated that the defendant raised no objection to paying said 
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money, and never pretended that he had ever paid, previous to 
that time, until the last time he called upon him, when he pre- 
tended that the plaintiffs had collected the amount of this claim 

from another person, against whom he had brought a suit. 
(78) He did not say in this conversation that he had paid the 

money himself, but that he was a surety with others of 
the persons sued, and ‘that the said sureties paid the said claim. 
The witness said that this allegation of payment was made only 
in the last conversation they had on the subject, and that the 
said claim had not been collected in the said suit. The court 
charged the jury that, if they believed the witness, the plaintiffs 
were entitled to recover; that the words used by the defendant, 
when taken in connection with the other evidence, was an ac- 
knowledgment of an existing debt, frum which the law would 
imply a promise. The jury returned a verdict for the plaintiffs. 
Defendant moved for a rule for a new trial. Rule granted and 
discharged. Judgment of the court was rendered, from which 
defendant prayed an appeal to the Supreme Court, which was 
granted. 


Heath for plaintiffs. 
W. N. H. Smith for defendant. 


Nasu, J. It is deemed unnecessary to decide the question 
upon which the opinion of the judge below was given. From 
the statements of the case, the point did not arise. The plain- 
tiffs had put into the hands of the defendant for collection a 
promissory note, and the action is brought for collecting the 
money and not paying it over. Among other defenses, the de- 
fendant relied upon the statute of limitations. The complaint 
is not for a breach of duty in collecting, not for undertaking 
and entering upon an agency, for a compensation, and then 
either failing to perform it, or performing it so negligently that 
an injury was sustained by the plaintiffs; but for the money 
secured by the note, which the plaintiffs allege the defendant 
had received. The plea of the statute of limitations assumes or 
admits that the money had been received by the defendant, but 

when it is accompanied by the general issue, as in this 
(79) case, it does not exempt the plaintiffs from the obliga- 

tien to prove it. Accordingly, the plaintiffs did not rely 
upon this assumption, but gave in evidence the admission of 
the defendant that he had received it. The admission was made 
within three vears next before the bringing of the action, and 
when, for the first time, as far as the case discloses, the money 
was demanded of him. The defendant was a collecting agent of 
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the plaintiffs to receive the money. His reception, then, was a 
rightful one; and to give the plaintiffs a right of action for its 
detention a demand or evidence of the misapplication of the 
money was necessary (Potter v. Sturges, 12 N. C., 79; White 
v. Miller, 20 N. C., 50; S. x. Sugg, 25 N. C., 96); and from the 
time of the demand the statute began to run. Strike out the 
admission of the defendant and the demand then made, and 
there was no evidence in the case that the money ever had been 
received by him or of any demand upon him. And according 
to that admission, the money might have been received by him 
the day before. The length of time in which the claim for col- 
lection has been in the hands of an agent may, under the cir- 
cumstances, be evidence both of the collection of the money and 
its use by him. But the case does not state the length of time 
the note put into the hands of the defendant had to run, or 
whether it was then at maturity. We are merely informed that 
the money had been received by him, and that within three years 
before the bringing of the action, at which time also the demand 
was made. The statute never was set in motion, according to the 
ease, until the time mentioned in the statute. 
Per Curiam. Judgment affirmed. 


Cited: Carroway v. Cox, 44 N. C., 176; Comrs. v. Lash, 89 
N. C., 168; Bryant v. Peebles, 92 N. C., 177; Moore v. Garner, 
101 N. G., 378. 


( 80 ) 
ANDREW J. BARWICK y. JOSHUA BARWICK er a. 


In an action of trover. except for a mere temporary conversion the 
plaintiff recovers the value of the property recovered, and. there- 
fore, to entitle him to recover he must show title and a possession, 
or a present right of possession. 


AppraL from the Superior Court of Law of Warne, at Spring 
Term, 1850, Bailey, J., presiding. 


J. H. Bryan and Mordecat for plaintuf. 
No counsel for defendants. 


Prarson, J. Benjamin Sutton, by his will, gave a number of 
slaves to his wife, Sarah Sutton, for her life, and at her death 
to be divided among his four daughters, one of whom was Wini- 
fred, the wife of Joshua Barwick, one of the defendants. 
Joshua Barwick and his wife sold their interest in said slaves 
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to the plaintiff, who took four of them into his possession. Af- 
terwards, the said Joshua s-ld the two slaves sued for to Wood, 
who, with the assistance of the other defendant, Brown, took 
them from the possession of the plaintiff, and sent them out of 
the State; whereupon this action of trover was brought. 

The case made up by his Honor states that 1t was not proven 
that Sarah Sutton was dead. The plaintiff insisted that he was 
entitled to recover on two grounds: First, because he had the 
title; and, second, because he had the possession, and esuld re- 

cover against wrongdoers. : 
(81) His Honor charged that the plaintiff could not re- 

cover on the first ground, because it was not proved that 
Sarah Sutton was dead; but he charged, on the second ground, 
that if the plaintiff was in possession of the slaves, and the de- 
fendants took them, and sent them out of the country, he was 
entitled to recover their value, with interest from the time of 
the conversion, as the defendants were wrongdcers and had 
shown no title. There was a verdict for the plaintiff. and from 
the judgment thereon the defendants appealed. 

The defendants excepted to the charge of his Honor upon the 
second ground, and we think the exception well founded. 

The bare possession is sufficient to maintain an action of tres- 
pass against a wrongdoer, for the gist of that action is an injury 
to the possession, and the measure cf damage is not the value of 
the property, but the injury done to the plaintiff by having his 
possession disturbed. 

In trover, the injury done by the wrongful taking is waived, 
and the plaintiff supposes he has lost the property, and alleges 
that the defendant found it and wrongfully converted it to his 
own use. So the gist of the action is not that the defendant, 
having found the property, took it into his possession, but that, 
after doing so, he wrongfully converted it to his own use; and 
the measure of damage is the value of the property. 

Jt is true that when nothing appears but the fact that the de- 
fendant took the property out of the possession of the plaintiff 
and converted it to his own use, trover will he. For the pos- 
session of personal property is prima facie evidence of title, 
and in the absence of any proof to rebut this presumption, the 
person in possession is taken to be the owner and can recover 
the full value. But if it appears on the trial that the plaintiff, 
although in possession, is not in fact the owner, and that the 

property belongs to a third person, the presumption of 
(82) title, inferred from the possessicn, is rebutted; and it 
would be manifestly wrong to allow the plaintiff to re- 
cover the value of the property. For the real owner may forth- 
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with bring trover against the defendant and force him to pay 
the value a second time; and the fact that he had paid it in a 
former suit would be no defense. When trover is brought and 
the defendant satisfies the judgment, he pays the value of the 
property, and the title is vested in him by a judicial transfer, 
because he has paid the price. Consequently, trover can never 
be maintained unless a satisfaction of the judgment will have 
the effect of vesting a good title in the defendant, except when 
the property is restored, and the conversion was temporary. 
Accordingly, it is well settled as the law of this State that to 
maintain trover the plaintiff must show title and a possession, 
ora ees right of possession. Hostler v. Scull, 8 N. C., 139; 
ce 2 Os 1 Sas as v. McFarland, 4 N. C., 620; An- 
ae t. Se 15 N.C, 

These are cases in the English books and in the reports of 
some of our sister States to the contrary; but we must be allowed 
to say that the doctrine of our courts is fully sustained by the 
reason of the thing, and 1s most consonant with the peculiar 
principles of this action. The cases differing from our decision 
are all based upon a misapprehension of the prineiple laid down 
in the leading case, -lrmory v. Delamirie, 1 Strange, 504. In 
that case the jewel was lost, and was an by ihe ple 1intiff, a 
chimney-sweeper. He had a right to take it into possession 
and became the owner, by the title of occupancy, except in the 
event of the true owner ‘becoming known. The former owner 
of the jewel was not known, and. it was properly decided that 
the finder might maintain trover against the defendant to whom 
he had handed it for inspection, and who refused to restore it. 

Bui the result of that case would have been very different if 
the owner had been known. The defendant could then 
have said to the plaintiff, You have no right to make me ( 838 ) 
pav vou the value, when I niust forthwith deliver up the 
property to the owner, or else pay him the value a second time. 

The distinction between that case, when the possessor was the 
only known owner, and the ordinarv case of one who himself 
has the possession wrongfully and sues another wrongdoer for 
interfering with his possession, the true owner being known 
and standing by, ready to sue for the property, is as “clear as 
daylight. 

In this case, for instance, as the facts appeared on the trial, 
the plaintiff was in the wrongful possession, which was dis- 
turbed by the defendant, and for that injury he had a right to 
recover in trespass. But Sarah Sutton was known as the true 
owner, and had a right to demand her property of the defend- 
ants, or else to recover its value, and they could not protect 
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themselves by showing that they had paid the full value to the 
plaintiff, under the coercion of a judgment and execution. This 
result would seem, by the reductio ad absurdum, to show that 
the inference from the case of Armory v. Delamirte, 1 Strange, 
504, that trover can be maintained against a wrongdoer by one 
not having a naked possession, when the true owner is known, 1s 
contrary to good sense. That which is not good sense is not 
good law. 

The judgment must be reversed, and there must be a venzre 
de novo. 

Perr Ovuriam. Judgment reversed, and venire de novo. 


Cited: Craig v. Miller, 34 N. C., 376; Herring v. Lilghman, 
35 N. C., 393; O'Neal v. Baker, 47 N. C., 169; Barwick v. 
Wood, 48 N. C., 310; Branch v. Morrison, 50 N. C., 17; Hooper 
vy. Miller, 76 N. C., 403; Boyce v. Williams, 84 N. C., 277; 
Russell v. Hill, 125 N. C., 4738; Vinson v. Knight, 1387 N. C., 
412, 


( 84 ) 
RICHARD FELTON v. SAMUEL SIMPSON. 


In order to raise the presumption of the grant of an easement, two 
things are necessary: there must be a thing capable of being 
eranted, and there must be an adverse possession or assertion 
of right, so as to expose the party to an action, unless he had 
a grant. 


AppEaL from the Superior Court of Law of Perquimans, at 
Spring Term, 1850, Ellis, J., presiding. 


A, Moore for plaintiff. 
Heath and Jordan for defendant. 


Pearson, J. This was a case for an injury to land and a 
crop of corn. The plaintiff has owned and been in the posses- 
sion of the land ever since 1822. Before that time a dam was 
constructed on the land of one Welch, which was situated above 
and adjoined the land of the plaintiff. The effect of the dam 
was to protect the land of the plaintiff from sudden inundations 
in heavy falls of rain, by ponding the water until it could be 
drained off by ditches leading from the pond through the plain- 
tiff’s land to a swamp below. The plaintiff had been in the un- 
interrupted enjoyment of the benefit of this protection of his 
land from 1822 up to 1848, when the defendant cut through 
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the dam, and a large body of water, then collected from recent 
falls of rain, passed through on the plaintiffs land, overflowed 
his ditches, flooded his land and injured his crop of corn. For 
this injury to his land and corn the action is brought. The case 
does not state by whom the dam was constructed, or for what 
purpose. 

The court instructed the jury that if the plaintiff had ( 85 ) 
been in the uninterrupted enjoyment of the benefit of 
this protection afforded by the dam and the diiches to his land 
for more than twenty years, he had acquired such a right or 
easement in the dam as to entitle him to recover. To this the 
defendant excepts. 

The exception is well founded, for the doctrine of the pre- 
sumption of grants to easements from long possession has no 
application to this case. 

When one continues in the uninterrupted possession of land 
for thirty years or enjoys the use of a franchise for twenty 
years, a erant is presumed. So, if one ereets a dam and ponds 
back water upon the land of another, and is allowed to keep it 
there for twenty years, a grant of the easement or privilege of 
doing so is presumed; and so in many similar cases. But to 
make this doctrine applicable, two things are necessary. There 
must be a thing capable of being eranted, and there must be an 
adverse possession or assertion of right, so as to expose the party 
to an action, unless he had a grant; for it is the fact of his 
being thus exposed to an action and the neglect of the opposite 
party to bring suit that is seized upon as the ground for pre- 
suming a grant in favor of long possession and enjoyment, wpon 
the idea that this adverse state of things would not have been 
submitted to if there had not been a grant. 

Where one erects a dam on his own land. and another, who 
owns land below, incidentally derives a benefit by availing him- 
self of the protection which the dam enables him, by means of 
ditches, to give to his land, which 1s our case, neither of these 
essentials for presuming 9 evant has an existence. 

There is nothing capable of being granted, for the one has a 
right to cut diches and to ee his land, and therefore 


and { the a cannot erant it, for has not oot it to 3 give. 

There is no adverse nossession or assertion of right so as to 
expose the party to an action. The owner of the dam can make 
no objection—his rights are not interfered with; and the owner 
of the land below can acquire no new right by simply doing 
what everybody admits he has a perfect right to do and what 
nobody has any right to oppose. 
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We think his Honor erred in holding that the plaintiff had 
by his long enjoyment acquired an easement or right to have 
the dam kept up, which is the ground upon which the case was 
put, in reference to which the damage was found and to which 
the defendant excepied. We do not feel called upon to decide 
any other point. 

Per Curram. Judgment reversed, and venire de novo. 


Cited: Mebane v. Patrick, 46 N. C., 25; Ingraham v. Hough, 
2b., 43; Powell v. Lash, 64 N. C., 459; Canal Co. v. Burnham, 
147 N. C., 48. 


JOSEPH AREY v. DAVID STEPHENSON, 


A promise of a party that he will settle with another will only take 
nu claim out of the statute of Iinitations when it clearly appears 
that the promise referred to that particular claim. 


AppeaL from the Superior Court of Law of CuMBERLAND, at 
a Special Term in February, 1850, Ellis, J., presiding. 

The action is assum psit for money paid for the defendant, 

and was brought in October, 1839. Pleas, non assum psil 
(87) and statute of limitations. The plaintiff proved that in 

1830 he paid to one Murphy the sum of $70 for the de- 
feudant; and he further examined one Jennings as a witness, 
who stated that, shortly after this suit was brought, he was in 
Mobile, in Alabama (where the defendant then resided), and 
received a letter from the plaintiff, written from Fayetteville, 
in this State, which he showed to the defendant, who read it and 
flew into a passion and said, “I will not settle with you; but I 
am going to Fayetteville s hortly, and will settle with Mr. Arey 
himself.” The witness did not produce the letter, and was 
unable to state its contents; but he said further, that the de- 
fendant and he had other talk at the time, and he thought the 
Murphy claim was mentioned in their conversation. 

The court instructed the jury that the action was barred, un- 
less if was taken out of the statute of limitations by the testimony 
of Jennings; but that if they believed the words spoken by the de- 
fendant to Jennings referred to the claim in suit, they amounted 
to an acknowledgment of it as a subsisting debt, and the statute 
would not bar. The jury found for the plaintiff, and the de- 
fendant appealed from the judgment. 


W. Winslow for plaintiff. 
Strange for defendant. 
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Rerrin, C. J. The Court would concur in the opinion given 
to the jury, if the contents of the letter to which the defendant 
referred sutlicicntly appeared, so as to enable us to see that the 
defendant intended to promise to settle this claim. The case 
would then be slinilar to that of Smith v. Leeper, 32 N. C., 86, 
in which the pron:ise was to settle an account that had been be- 
fore stated and was then shown to the defendant. That cirecum- 
stance defined and lmited the language of the pany, so as to 
make it applicable to a certain debt then mm the con- 
templaticn of the person, and to that only, as in all fair- ( 88 ) 
ness and justice it should be. It was, in terms, to settle 
the particular debt appearing upon the account before the par- 
ties. But it 1s entirely otherwise in the present case. Nothing 
appears here, except that a letter from the plaintiff to the wit- 
ness was shown to the defendant, and the defendant, after read- 
ing 1t, said he would settle with the defendant. Settle what ? 
Why, it could only be the matter mentioned in that letter. 
What was that? We are uninformed. It is but a bare con- 
jecture that 1t may have related to this demand; and that is too 
vague to authorize an inference that the promise was in fact to 
pay this very debt. It 1s impossible to understand the language 
used by the defendant without some colloquium: for, “ft will 
settle with Mr. Arey” is in itself senseless. That is not fur- 
nished here, for the want of a knowledge of the subject of the 
letter. The subsequent part of the testimony of the witness is 
equally unsatisfactory. He could not remember certainly that 
“the Murphy claim,” as he calls it, was mentioned in the con- 
versation, though he thought it was; but he does not tell us 
what was understood by that description, nor does he say what 
was said in relation to it, much less that the defendant agreed to 
settle that claim. Such loose language is unfit to go to a jury 
as evidence of a promise to pay a debt for which the party was 
not before bound. It would virtually take away the protection 
which the Legislature meant fo give against stale demands. 
The present case seems clearly to fall within the rule laid down 
in the previous ones of Pechles v. Mason, 18 N. C., 367, and 
Smallwood v. Smallwood, 19 N. C., 330. 

Per Curtam. Judgment reversed, and a venire de nore. 


Cited: Moore v. Hyman, 35 N. C., 276. 
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( 89 ) 
DEN ON DEMISE OF BENJAMIN HARRIS v. NANCY Y. 
DEGRAFFENREID. 


1. Under our act of Assembly a man cannot be held to be a purchaser 
for a valuable consideration who gives for the land not more than 
one-half or two-thirds of the value. 


Although one of the debis inserted in a deed of trust to secure 
several creditors be fraudulent. yet the legal title passes to him, 
and his sale to a third person is valid. 


*) 
oe 


Appreat from the Superior Court of Law of CuatTHam, at 
Spring Term, 1850, Battle, J., presiding. 

Joseph J. "Rives was seized of a tract of land, containing 
about 170 acres, and on 6 December, 1847, he conveyed it by 
a deed of trust to Samuel H. Crutchfield to secure certain sums 
of money therein mentioned as due from Rives to sundry per- 
sons. The deed recited that Rives was indebted to James Perry 
in the sum of $302.85, due upon three bonds dated 3 December, 
1847; also to John McPherson in the sum of $44.13, upon a 
bond given 28 May, 1847; also to Marsh & Co. in the sum of 
$38 and interest, on a judgment rendered by a justice of the 
peace; and to Robert Love in the sum of $16, on a judgment of 
a justice of the peace; and that he was desirous to secure the 
payment of those debts. The deed then purports, in considera- 
tion of the premises and of the sum of $1 paid to Rives by 

Crutchfield, to convey the land in full to Crutchfield, 
(90) upon trust that if the several debts should not be paid 

and satisfied on or before 1 January, 1848, the trustee 
should sell the premises at auction to the hichest bidder for 
ready money, and cut of the proceeds pay the debts or such 
sums as might then be due thereon. The deed was executed by 
Rives and Crutchfield, and was proved on the 6th and regis- 
tered on 7 December, 1847. 

On 13 December, 1847, Rives sold and conveved to Harris, 
the lessor of the plaintiff, 100 acres of land, parcel of the above 
tract, at the price of $200, which Harris then paid. Evidence 
was oiven that the same was worth at the time from $300 to 
$400, 

On 31 January, 1848, Crutchfield, in pursuance of the terms 
of the deed, exposed the whole tract of land for sale to the 
highest bidder, and the defendant became the purchaser at the 
price of $480.50, then paid down, and took a deed from the 
trustee. Evidence was given that the value thereof was $500 
or $600, 
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The plaintiff alleged that the deed of trust was made with the 
fraudulent intent to delay and hinder the ereditors of Rives, 
and was therefore void as against the creditors and the lessor 
of the plaintiff. In support “thereof the plaintiff examined the 
said Rives as a witness; and he deposed that a large portion of 
the debt to Perry, mentioned in the deed, was not owing by him, 
and was inserted by an arrangement between him and Perry, 
with a view to save his land or a part of it for the benefit of his 
family; that the other debts mentioned in the deed were just, 
and that Crutchfield, the trustee, was not aware of the fraudu- 
lent arrangement between the witness and Perry, and was told 
by them that everything was fair. The plaintiff gave further 
evidence that just before the sale by the trustee a person stated 
to the defendant that the plaintiff had purchased a part 
of the land, but that he did not think he intended to (91 ) 
elaim it. 

The counsel for the plaintiff thereupon moved the court to 
instruct the jury that the deed of trust was fraudulent and void, 
and that if the jury believed the witness, the defendant had, at 
the time of the purchase from the trustee, such notice of the 
claim of the lessor of the plaintiff as prevented the defendant 
from acquiring the title by the sale and deed from the trustee. 
But the court refused the instruction as prayed for, and told 
the jury that, supposing the deed of trust to have been executed 
with the fraudulent intent imputed to it, yet, if the defendant 
purchased for a fair price and without notice of such fraudu- 
lent intent, the title was good; and that there was no evidence 
that the defendant had notice of the alleged fraudulent intent in 
the execution of the deed. The jury found for the defendant, 
and after judgment the plaintiff appealed. 


Haughton and W. H. Haywood for plaintiff. 
No counsel for defendant. 


Rurrix, C. J. There seems to have been a singular confu- 
sion of matters, entirely distinct in their nature, in the mede 
of stating the propositions on the part cf the plaintiff at the 
trial. Although the Jessor of the plaintiff was not a ereditor 
and did not claim under a creditor of Rives, but was a pur- 
chaser from that person after he had made the deed of trust, yet 
it was insisted for the plaintiff that the deed of trust was fraud- 
ulent and void against the ereditors of the maker, and, there- 
fore, was yoid also as to the lessor of the plaintiff. Now, in the 
first instance, it does not appear that the deed of trust could 
have been void as against creditors, since there were no cred- 
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itors, as far as we see, but those secured in the deed, and, as to 
them, no fraud can be inferred, as the fund was ample to 
(92) pay them all and produced enough for that purpose, 
even according to the sums set forth in the deed. In the 
next place, it does not follow that the deed of trust would be 
void as against Harris, although it might have been fraudulent 
as to certain creditors of Rives; for, although the same facts 
which make a deed fraudulent under 13 Eliz., as to creditors, 
may, generally speaking, render it fraudulent also under 27 
Eliz., as against a purchaser, yet it is clear that a deed is not 
fraudulent as against a purchascr merely because it was so as 
against creditors. Since our act of 1840, ch. 28, that is so be- 
yond all doubt; for by that act no person can be held to be a 
purchaser except he purchase for full value, and without notice 
of the prior conveyance, which he impeaches as fraudulent. 
The distinction is very material, and its existence probably 
ecounts for the effort on the part of the plaintiff to put his 
lessor’s claim upon the merits of supposed creditors of his ven- 
dor and not upon his own merits as a purchaser, since, how- 
ever this might have been deemed a purchase at a fair price, 
according to the old law (Fullenwider v. Roberts, 20 N. C., 420), 
it 1s certain that under our late act one cannot be held to be “a 
purchaser for the full value who gave not more than one-half 
or two-thirds of the value. His Honor was, therefore, not only 
right in not giving the directions prayed on the part of the 
plaintiff, but might properly have told the jury that the deed of 
trust was not void as against the lessor of the plaintiff, upon 
the ground that it was made with an intent to defeat creditors 
of the maker or purchasers from him, inasmuch as the plaintiff 
did not bring his lessor within either of those classes of persons; 
and therefore the deed of trust w as good as against him as much 
as against Rives himself. That consideration alone would hare 
put an end to the title under which the plaintiff claims, and re- 
quired the verdict to be rendered for the defendant. 
(93) But the Court holds that the defendant was entitled to 
a verdict upon the other ground, that the legal title vested 
in the trustee, in virtue of the separate trusts in favor of the 
several real creditors secured in the deed, according to the prin- 
ciple laid down in the recent case of Brannock v. Brannock, 32 
N. C., 428, there being no imputation of collusion between them 
or the trustee and the other parties, Rives and Perry. That 
case shows that, whatever relief Harris might have in another 
forum, out of the fund applicable to the debt of Perry under 
the deed, by reason of the fraud and illegality of the trust for 
that debt, yet the title of the trustee was not thereby avoided at 
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law. Consequently, the conveyance of the trustee to the defend- 
ant must likewise be effectual at law. Of course, the defendant’s 
purchase could not be affected by notice of the claim of Harris, 
if there had been the most direct and sufficient evidence of no- 
tice, Imasmuch as the title of Harris was intrinsically defective, 
being posterior to the decd of trust and not for full value, and 
eonsequenily notice of it could not impart to it new validity. 
Per Curiam. Judgment affirmed. 


Cited: Stone v. Marshall, 52 N. C., 803; Morris v. Pearson, 
79 N.C., 248, 262; Savage v. Knight, 92 N. C., 500; Abernathy 
v. R. R., 150 N. C., 107. 


(94) 
HENRY H. SMALL vy. HARMAN EASON. 


An overseer of a public road has no right, at his discretion, to widen 
the road. This can only be done by a jury under the direction 
of the County Court. 


ApprEaL from the Superior Court of Law of Braurort, at 
Special Term in January, Battle, J., presiding. 

The plaintiff was the overseer of “a public road leading from 
Singleten’s to the town of Washington,” in Beaufort County, 
and this is a warrant by him for the penalty given by section 
10 of the Revised Statutes, ch. 104, for neglecting to send a 
hand to work on the road. On the trial in the Superior Court, 
on nil debet pleaded, the case was this: The defendant carried 
his hands to the road at the time appointed, and found the plain- 
tiff engaged in cutting and grubbing bushes on each side of the 
road, so as to widen it from twenty to thirty or thirty-five feet. 
He then inquired of the plaintiff whether he intended to make 
the road that width all the way to Washington, and the plaintiif 
told him he did. Thereupon the defendant stated to the plain- 
tiff that he was willing his hands should remain and work on 
the road to the width of twenty feet, but that they should not 
work outside thereof, to the greater width of thirty or thirty- 
five feet. For that refusal and failure this suit was brought. | 

The counsel for the defendant insisted that the plaintiff had 
no right to require the hands to clear the land or do work 
to a greater width than the road then was, for the pur- ( 95 ) 
pose of widening it to the extent mentioned, and there- 
fore that the defendant did not become lable to the penalty by 
refusing to work for that purpose. But the court instructed the 
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jury that the overseer had a discretionary power to make the 
road of greater width than twenty feet, when he deemed it nec- 
essary, and therefore that the plaintiff had the right to widen 
his road to the dimensions mentioned, and was, consequently, 
entitled to recover. From a verdict and judgment against him 
the defendant appealed. 


No counsel for plaintiff. 
Liggs for defendant. 


Rurriy, C. J. In section 14 of the statute concerning roads 
it is enacted that “all roads laid off under the provisions of the 
act shall be deemed public roads, and shall be at least twenty 
feet wide”’—with other provisions, that where the overseer may 
deem it expedient to make causeways they shall be at least four- 
teen feet wide, and the earth be taken equally from each side to 
cover them, and that the overseers shall have all stumps and 
runners cut and completely cleared for the width of sixteen feet 
in the center of the highways. The enactment, therefore, is 
positive that roads must be laid out so as to be twenty feet wide: 
and from the terms, “at the least,” it follows that the width of 
the road may be more, not less, and that twenty feet is to be the 
minimum. <A provision for roads of greater dimensions than 
the minimum mentioned is most reasonable, as the great high- 
ways of the country and those near large towns ought to be of 
more spacious dimensions than such as are less used. The ques- 
tion, however, on which the case turns is, by whom and in what 

manner the width of a road is to be determined. 
(96) There seems to be strong and decisive objections to 

leaving it to the discretion of the overseer. What is the 
public road ought not to be varying and uncertain, but deter- 
minately fixed in some authentic manner. That is requisite, as 
well in order to ascertain the quantity of land which the public 
appropriates to its use, and the measure of compensation to the 
proprietors, as to determine the powers and duties of the over- 
seer and the hands. An overseer, for example, is liable to in- 
dictment for suffering anv part of his road to be out of repalr. 
But when a road has been laid off by a jury twenty feet wide 
and opened accordingly. it could not be maintained that, be- 
cause an overseer should clear ten feet on each side, he thereby 
legally took the additional land from the owner and converted 
it into highway and subjected himself and his successors to pros- 
ecution for not keeping the additicn, as well as the original 
road itself, in repair. And it would seem clear that the over- 
seer could not compel his hands to work on any place unless he 
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could be indicted for not clearing or repairing the same place 
as a part of the public highway. Lesides, a discretion to en- 
large from time to time involves also a like discretion to dimin- 
ish the dimensions of the road; and the latter clearly could not 
be tolerated, since it would put it in the power of the overseers 
to contract a road, though it lead to a great market town and 
had been laid off thirty or forty feet wide, as required by the 
public convenience. It is plain, therefore, that it would not be 
fit to invest overseers of the roads with a discretion so arbitrary 
and fluctuating, and one which might practically produce so 
many mischiefs. Accordingly, upon recurring to the statute on 
this subject, it is found that it does not vest such a discretion 
in the overseer, and that its provisions require the track of the 
road, necessarily including its dimensions, to be judicially estab- 
lished. The first and second sections give power to the County 
Court to order the laying out of public roads where nec- 
essary; and the fourth section enacts that “all roads to ( 97 ) 
be hereafter laid out shall be laid out by a jury of free- 
holders—which laying out, and such damage as private persons 
may sustain, shall be done and ascertained by the jury on oath.” 
The terms, “lay out the road” and “lay off the road,’ import 
that the jury should not only fix the course of the road, as pass- 
ing particular points, but also designate it, after the manner of 
a survey, by its lines—in other ‘words, lay down the whole 
ground covered by the road, or specify its width. For when it 
is said that every road shall be laid out by a jury, and shall be 
so laid out as to be at least twenty feet wide, it is made the duty 
of the jury, upon their own judgment or under the or der of the 
court, to lay it out of that or such greater width as to the court 
or jury may seem fit. The inquisition, being returned and 
sanctioned by the court, concludes the overseer and hands, as it 
does the rest of the community. It is supposed not to be com- 
mon for the jury to specify the width of the road, so that it can 
be seen on the face of the report; and the usual course 1s to stake 
or otherwise designate the ground by marks, and refer to them 
in the report, so as to enable the overseer to identify the in- 
tended track of the road and open it accordingly. The appro- 
priation of that line of road, by opening and using it as such, 
would subsequently sufficiently establish it to be the true line 
as laid out by the jury, and constitute the pubhe road. Bur if 
the inquisition should omit the width it would not follow that 
it was void; but the road weuld be established as ordered by the 
court and reported by the jury, and be deemed of the width of 
twenty feet along the preseribed line, sinee it mist, by law, be 
of that width at all events, and there is no other limit in par- 
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ticular to which it can be carried. The proceedings by which 
this road was laid out were not given in evidence, and probably 
were not necessary. The exception states it as a fact that it was 
a public road. It is taken, therefore, to have been duly 
(98 ) laid off by a jury, and, upon the grounds mentioned, to 
have been laid off twenty feet wide. Indeed, it is ap- 
parent, from the statement of the facts and the form of the 
prayer for the instructions, that probably for a long time and 
up to the period of this controversy it had been used and worked 
on as a road of that width. To that extent the defendant was 
bound and willing to work in repairing it; but the cverseer did 
not wish that, and insisted on employing him in extending the 
road from its original width of twenty feet to thirty- five feet. 
That he had no right to do; and, as the defendant was only 
bound to work the public road, he incurred no penalty by re- 
fusing to work on what was not a part of the road. It may be 
said that the public convenience mav require that a road, thou oh 
sufficient for public uses when laid off, should be made wider 
than twenty feet; which is certainly true. But when a necessity 
of that kind arises, appheation must be made to the court and 
a jury ordered to lay it off again, of the requisite dimensions. 
An overseer ought not to be allowed of his own head to encroach 
on private right or to diminish his own responsibilities by en- 
larging or lessening a public highway as legally established, 
Par CurtaM. Judgment reversed, and venire de novo. 


(99 ) 
HARRY NICHOLS v. RICHARD P. FREEMAN. 


1. A vendee, by contract for the sale of a tract of Jand. can maintain 
an action upon the bond for title. without having made a pay- 
ment or tender of the whole of the purchase money, when, by a 
sale of the property. it is jut out of the power of the vendor to 
make the conveyance at the time the vendee has a right to call 
for it. 


2. And it makes no difference whether the vendor himself has made 
the conveyance or whether it has been made by a sheriff under 
process of law. 


3. In such a case, the measure of damage its the difference between 
the real value of the property at the time of the breach and the 
amount of the purchase money remaining unpaid. 


AppEaL from the Superior Court of Law of Bzrtis, at Fall 
Term, 1849, Manly, J., presiding. 
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Smith and A. jfoore for plaintiff. 
Bragg for defendant. 


Pearson, J. On 1 January, 1841, the plaintiff purchased of 
one Sutton “the town lot, house and furniture” in the town of 
Windsor, at the price of $8, 000, and to secure the payment thereot 
executed three notes for $2,666 each, falling due on 1 January, 
1842, °43, *44, and drawing interest from date, and on that day 
was let into possession. At the same time Sutton, with the de- 
fendant as his surety, executed to the plaintiff a penal bond in 
the sum of $10,000. The condition, after reciting the contract, 
the execution of notes for the purchase money, and that the 
plaintiff was let into possession, but that the title was to be held 
by Sutton as a further security for the purchase money, 1s in 
these words: “Now, if the said Nichols, or any other person for 
him, shall well and truly pay the purchase money, and 
the said Sutton thereafter, upon being requested, shall (100) 
refuse to execute a good and sutiicient deed, with cove- 
nants of seizin and warranty, to the said Nichols, his heirs and 
assigns, for the above-ment tioned property, then the obhgation 
to be in full foree; otherwise, to be void.” 

The action was commenced in March, 1848, and is for a 
breach of this bond. The breach assigned is that on 8 May, 
1843, the lot, house and furniture were sold by the sheriff under 
executions against Sutton issuing upon sundry judgments ren- 
dered against him at August Term, 1842, of the County Court 
of Bertie; by reason of which sale the said Sutton was disabled, 
and so continued until his death, and his heirs and administra- 
tor have ever since been disabled and incapable to convey the 
property, according to the true intent and meaning of the bond. 
The declaration has several counts, setting out the breach in 
different ways. 

It was admitted that the sheriff sold the property and made 
a deed to the purchaser, who evicted the plaintiff in March, 
1845. In January and February, 1841, the plaintiff made pay- 
ments amounting to $6,552.78. Sutton died in December, 1843, 
intestate and insolvent, leaving several infants his heirs. The 
value of the property at the time of the sale by the sheriff was 
$2,500. It was also admitted that the plaintiff had not tendered 
to pay the balance of the purchase money; and in August, 1841, 
he conveyed his interest in the lot, house and furniture, in trust, 
to secure certain of his creditors, whose debts still remain un- 
paid. 

And it was agreed that if his Honor was of opinion that the 
action could not be maintained, a nonsuit should be entered; 
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otherwise, Judgment to be entered for the penalty of the bond, 
to be discharged by the payment of $8,060.25, if his Honor 

should be of the opinion that the proper measure of dam- 
(101) age was the amount which had been paid by the plaintiff, 

less the rent of the property, while the plaintiff was in 
possession (from 1 January, 1841, to 8 May, 1843, the date of 
the sheriff’s sale); or of the sum of $207.80, with interest from 
§ May, 1845, if his Honor was of opinion that the proper meas- 
ure of damage was the difference between the value of the prop- 
erty at the time of the sheriff’s sale and the balance of the pur- 
chase money remaining unpaid with interest; or of sixpence, if 
his Honor was of opinion that the plaintiff was only entitled to 
nominal damage. 

His Honor was of opinion that the action could not be main- 
tained. A nonsuit was entered, and the plaintiff appealed. 

Two questions are presented. Can a vendee, without making 
a tender of the balanee of the purchase money, maintain an 
action upon a bond for title, on the ground that by a sale of the 
property it is put out of the power of the vendor to make the 
conveyance at the time the vendee has a right to call for it? 

Levelock v. Franklin, 55 E. C. L., 372; Bondel v. Parsons, 
10 Each., 359; Coke on Littleton, 221, and the other authorities 
cited by the plaintiff’s counsel, fully support the position for 
which he contends. In Levelock v. Franklin the defendant had 
put the plaintiff in possession of the house, at an annual rent, 
and had agreed to convey the absolute interest to him at any 
time within seven vears on payment by him, at any time during 
the seven years, of the sum of $1,406. The defendant, during 
the seven years, sold and conveved the premises to a third per- 
son, and the action was brought before the expiration of the 
seven years and without a tender of the $1,406. The Court held 
that the defentlant had broken his contract by making the con- 
vevance, and that the action could be maintained without a ten- 
der; for, as the defendant had put it out of his power to make 

the convevance, a performance on the part of the plain- 
(102) tiff was dispensed with, and it would have been a “vain 
and foolish” thing to make the tender. 

In that case the action was breught before the expiration of 
the seven vears; and it was urged that there was no breach, 
for the defendant might recapacitate himself to make the con- 
veyance by purchasing back the property before the time ran 
out; but the Court held that there was a breach, for the defend- 
ant had incapacitated himself 2+ the very time when he might 
be called on and should be ready. 

In this case, from the terms of the bond, we think that the 
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plaintiff was at liberty to pay the money at any time and call 
for a title before his last note became due; for the credit was 
given for his benefit, and he might waive it and pay sooner and 
stop interest; and the defendant was to convey upon the pay- 
ment of the purchase money, for which purpose alone the title 
was retained. This action was not brought until the last note 
fell due; and, admitting that the defendant might have recapaci- 
tated himself by a repurchase before that time, it 1s sufficient 
to say he failed to do so, and was incapacitated at a time when 
he “might be called on and should be ready.” 

The defendant’s counsel, admitting the general principle, in- 
sisted that this case did not come within it, on three grounds: 
1. The plaintiff, before the sheriff’s sale, had conveyed all of 
his interest in the property to a trustee, who had a right to call 
for the title. The answer is: the legal interest of the plaintiff 
in this bond still continues. Whether he carries on this action 
for his own use or for the use of another, is beside the case. 
This Court must act upon legal rights, and has no concern with 
equities. 

2. It does not appear that the plaintiff was able to pay the 
balance of the purchase money on the day it fell due, and it is 
to be inferred, from his making an assignment to pay the 
debts which are still unpaid, that he was not. So he first (103) 
became incapacitated, and has no right to complain that 
the defendant was afterwards equally unfortunate. This objec- 
tion is fully met in Lovelock v. Franklin, supra. ‘The plain- 
tiff was not bound to pay until his last note fell due. The de- 
fendant was bound to convey sooner, if the money had been ten- 
dered; and as he was incapacitated from doing so, a perform- 
ance on the part of the plaintiff is dispensed with, and the 
inquiry whether the plaintiff would have been able to pay the 
balance of the money is precluded. 

3. The incapacity was not caused by the act of the defendant, 
but by the act of law. The sheriff’s sale was in “invitum’’ on 
the defendant’s part. Several cases were cited, which show that 
conditions not to assign or underlet leases were not broken by 
an assignment under the bankrupt and insolvent laws. Those 
cases are all put upon a strict construction of the terms of the - 
condition; and it is admitted by them that if the terms of the 
condition are made broad enough to include assignments by 
force of the laws referred to, such an assignment would be a 
breach, although made by an act of law and in “wnvitum.” In 
our case the terms are broad enough. The defendant is to con- 
vey on paynient of the purchase money. It makes no difference, 
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so far as concerns the plaintiff, whether the inability is caused 
by a conveyance made by the defendant or the sheriff, to pay 
his debts. 

The second question is as to the measure of damage. 

We cannot yield our assent to the position assumed by the 
plaintiff, that he has a right in this action against one of the 
obligees for a breach of a bond for title, to recover as damages 
the amount of the purchase money, which had been paid in the 
same way as if the plaintiff had repudiated the contract and ° 

sued the vendor for money “had and received to his use.” 
(104) In this action the plaintiff does not repudiate the con- 

tract, but seeks to recover compensation in damage for 
its nonperformance:; and the question is, What dainage has he 
suffered? What sum will put him in as "good a condition as if 
the contract had been performed? In that event, he would have 
got a property which is worth $2,500, but he w rould have been 
forced to pay the balance of the purchase money and interest. 
He has not paid this latter amount, and his damage is the differ- 
ence between that sum and the value of the property; which, by 
the case agreed, is $207.80, with mterest from 8 May, 1843. 
This gives “the plaintiff his redress at law, by compensation in 
damages, which he has elected to pursue as “his remedy. He had 
the right to file a bill in equity for a specific performance, and 
the decree would have been for a conveyance of the property, 
upon his paying the balance of the purchase money, with in- 
terest. He would not have been entitled to a decree for the 
amount of the purchase money which he had paid; and there 
is no principle upon which he can recover it in this action upon 
the bond. 

The only difference between his remedy at law and in equity 
upon the contract is that in the one count he gets the property 
by paying for it; 1m the other he gets compensation in damages, 
which is the difference between the value of the property and 
the amount of the purchase money remaining unpaid. 

Our attention was called to the fact that in the action for a 
breach of a covenant of quiet enjoyment the measure of dam- 
age 1s the price paid for the land, which is taken, as between the 
parties, to be the true value; and it was urged that $8,000 should 
be taken as the value in this case, and not $2,500, which is ad- 
mitted to be the real value at the time of the breach. 

The analogy does not sustain the position for which it 

(105) was invoked, because the rule of damage in that action is 
founded on peculiar reasons. The covenant of quiet en- 
joyment is a substitute for the old real warranty, the remedy 
upon which was by voucher; and if the demandant recovered, 
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the tenant had judginent against the vouchee for other lands of 
equal value. This remedy could only be used in real actions, 
where the /and was demanded. After the action of ejectment 
took the place of those actions, the courts, to give effect to the 
warranty, were obliged to construe it into a covenant of quiet 
enjoyment, but allowed the new action to retain some of the 
peculiarities of the remedy for which it was substituted—among 
others, that of considering the price as the rule of damage in 
heu of “other land of equal value.” Wellrams v. Beeman, 18 
N. C., 483. 

There is nothing peculiar in the present action; and the gen- 
eral principle applies, that the plaintiff shall recover compen- 
sation for the injury which he has sustained. 

The judgment of the court below must be reversed, and judg- 
ment be entered for the plaintiff for $10,000, to be discharged - 
by the payment of the sum of $207.80, with interest from 8 
May, 1848, according to the case agreed. 

Per Curiam. Judgment accordingly. 


Cited: Freeman v. Mebane, 55 N. C., 46; Buffhin v. Baird, 
73 N. C., 291; Dunn v. Tillery, 79 N. C., 500; Pendleton v. 
Dalton, 92 N. C., 191; Smith v. Ingram, 1380 N. C., 108; LeRoy 
v. Jacobosky, 186 N. C., 458. 


(106) 
WILLIAM H. GILLIAM v. WYATT CANADAY. 


The owner of land injured by the erection of a mill, who has pro- 
ceeded by petition, under which the annual damage assessed is 
as high as $20, and who has taken judgment for and received 
the damage for the whole five years, cannot maintain an action 
on the case, brought after the expiration of the five years, with- 
out having again ascertained the annual damage by proceeding 
under a second petition. 


Appeat from the Superior Court of Law of GranviLiE, at 
Fall Term, 1848, Caldwell, J., presiding. 


Gillham and Graham for plaintiff. 
HH. W. Miller, McRae. T. B. Venable and W. H. Haywood 
for defendant. 


Pearson, J. In 1835 one Taylor filed a petition against the 
defendant, under the act of 1809, to recover damages for the 
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injury done to his mill and premises by the ponding back of 
water by the milldam of the defendant, so as to obstruct fhe 
plaintiff’s wheel and otherwise injure his premises; and in 1838 
a verdict was returned in his favor, assessing the annual dam- 
ages at the sum of $20, and a judgment was thereupon rendered 
for the sum of $20, annually for five years, commencing in 
August, 1834. It was admitted that the defendant had satisfied 
this judgment, and paid the last installment in August, 1839. 

In 1841 Taylor sold his mill and land to the plaintiff, who 
commenced this action on the case in 1845. 

The defendant insisted that the action could not be main- 

tained, as Taylor had received the damages for the five 
(107) years, and the plaintiff had not proceeded by petition to 
ascertain the annual amount of damage done to him. 

His Honor decided that the action could not be maintained. 

It is clear that the plaintiff, as assignee, “stands in the shoes” 
of Taylor, and is entitled to his right to sue, so far as it is 
affected by the statute. “The right runs with the estate,” lke 
certain covenants which follow the estate as incidents. 

The broad question, then, is presented, Can the owner of 
land, injured by the erection of a mill, who has proceeded by 
petition, under which the annual damage assessed is as high as 
$20, and who has taken judgment for and received the damage 
for the whole five years, maintain an action on the case, brought 
after the expiration of the five years, without having again 
ascertained the annual damage by proceeding under a second 
petition? We think, by a proper construction of the statute, he 
cannot. | 

At common law one whose land was injured to the smallest 
amount had it in his power to issue a new writ every day, and 
was entitled to recaver at least nominal damages in every one 
of his actions. This would carry costs, and he could break 
down his adversary, not by the amount of damages, but by the 
amount of costs. 

The act of 1809 was passed to remedy this evil, in favor of 
the persons erecting mills, and the controlling rdea of that stat- 
ute is to prevent an action on the case from being brought 
against the owner of a mill unless it be first ascertained, by 
verdict of a jury, that the annual damage, during the time for 
which such action is to be brought, amounts to $20 at the least. 

To effect this purpose the verdict is made binding for five 
years. If the annual damage is less than $20, the action cannot 
be brought. But if it is as high as $20, the action is allowed; 

and in that event the verdict and judgment thereon are 
(108) only binding for the year’s damage preceding the filing 
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of the petition. So that when the action is brought it is for 
injury done during the four years as to which it has been ascer- 
tained that the annual damage 1s as high as $20. 

But suppose instead of taking one year’s damage and then 
bringing his action, the party receives the whole damage and 
brings his action after the expiration of the five years. He 
cannot declare for the injury done during the four years, be- 
cause he has been satisfied for that. He must therefore declare 
for the injury done afterwards—that is, during a time as to 
which the verdict is not binding, and during which it is not 
ascertained whether the annual damage amounts to more or less 
than $20, which would be a plain violation of the controlling 
idea of the statute. 

The correctness of this construction 1s confirmed by this addi- 
tional consideration. When the action is brought the statute 
contemplates that the plaintiff shall receive the annual damage 
for one year only. Now, if he receives the damage for the 
whole five years, he has, by his own act, made it possible for 
this provision of the statute to take effect, and has no right, 
against the very words of the statute, to receive the damage for 
the whole five years, and bring his action also. 

As an argument against this construction, 1t was insisted for 
the plaintiff that if the proceedings under the petition pended 
for more than five years, as is not infrequently the case, the 
action could not be brought without another petition, which 
might also be protracted for more than five years, and so the 
action would be wholly defeated. There is more plausibility 
than force in this argument. Tor, consistently with this con- 
struction, the action can be brought after the expiration of the 
five years, supposing the proceedings to have pended that long, 
and the injury sued for is the damage done during the 
four years as to which the annual damage has been ascer- (109) 
tained. If the plaintiff is allowed to add the time from 
the expiration of the four years to the issuing of the writ, as to 
which the damage has not been ascertained, 1t is a departure 
from the principle of the statute, made necessary by the action 
of the courts. But it is not such an absolute and total depar- 
ture from it as the plaintiff asks to be allowed to make when 
he seeks to recover for a time as to no part of which the dam- 
age has been ascertained in the manner required by the statute, 
and the necessity for which is the effect, not of the slow action 
of the courts, but of his own act in receiving satisfaction for 
the whole time. 

It is a condition precedent to the action that the annual dam- 
age, during the time for which it is brought, shall be first ascer- 
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tained to be as high as $20. This action is for dainage between 
1841 and 1845, and there is no telling whether the annual dam- 
age during this time was as much as $20. Many changes have 
taken place since the rendition of the verdict in 1838, and the 
fact has not been ascertained in the mode required by the stat- 
ute. The plaintiff’s case is not within its words or its meaning, 
If he can maintain this action, he can maintain fifty more, and 
break the defendant down with costs; for there is no provision 
that a nonsuit shall be entered or that the plaintiff shall not 
recover costs, if 1t turns out on trial that the annual damage 
is less than $20. The protection intended to be given to the 
owners of mills can only be secured to them by the construction 
we have adopted. 

The judgment of the court below must be reversed, and there 
must be a venzre de novo. 

Per Curiam. Judgment reversed, and venrre de novo. 


Cited: McIntire v. R. R., 67 N. C., 279; Jones v. Comrs., 
130 N. C., 453. 


(110) 


THE STATE on THE RELATION oF LEMU EL WILLIAMS ET AL. V. 
WILLIAM BRITTON’S ADMINISTRATOR ET AL. 


The next of kin cannot maintain an action on the administration bond. 
after the death of the administrator, because he failed to take 
into his possession and distribute certain negroes to which his 
intestate was entitled. These negroes pass to the administrator 
de bonis non, and are to be by him distributed. 


Apprat from the Superior Court of Law of Brertts, at Spring 
Term, 1850, Ellis, J., presiding. 

This was an action of debt on a bond executed by Wilham 
Britton, with the defendants as his sureties, upon his obtaining 
letters of administration upon the estate of one Hodges Harrel. 
The breach assigned was that Britton wrongfully delivered the 
slaves to the widow, instead of making distribution of them 
among the next of kin of the intestate. 

It was in evidence that Hodges Harrel died in January, 1838, 
and at the ensuing February term of the Court of Pleas and 
Quarter Sessions of Bertie County letters of administration 
were committed to William Britton, who gave the bond upon 
which this suit is brought. It was proved that the wives of 
Williams and Cox were the children of the intestate, and the 
other relators were the children of another daughter by the 
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same mother; and they, with the widow and her children, were 
the only persons who were entitled to distribution of the estate 
of Harrel. A negro, Lucy, was bequeathed by John Acre to 
his daughter, Patience Harrel, wife of the said Hodges 
Harrel, in 1814, which negro was delivered by the execu- (111) 
tor of Acre to Hodges Harrel. Lucy had a child by the 
name of Ann, who is now the mother of five children. These 
negroes were in the possession of Harrel at his death, and con- 
tinued among his assets when Britton became his administrator. 
It was proved that Harrel sometimes threatened to sell these 
negroes; at other times he spoke of them as belonging to his 
wife, and expressed a wish to sell them, if his wife would agree 
to it, as he thought it was hard he should have to raise negroes 
for other persons. Britton, after he administered upon the 
estate of Harrel, never took the negroes into his possession, but 
let them remain in the possession of the widow. At the time 
of the sale of the perishable part of the estate of Harrel, which 
took place shortly after his qualification, Britton said he should 
have nothing to do with the negroes, as they, under the will of 
John Acre, belonged to the widow for life. Britton died in 
1845, having, before his death, settled the estate of Harrel. 
His Honor, Judge Hllis, intimating the opinion, upon the 
foregoing statement of facts, that the action could not be main- 
tained, the plaintiffs, in submission thereto, suffered a nonswit. 
Rule for a new trial. Rule discharged. Judgment and 
appeal. 


Bragg for plaintiff. 
A. Moore for defendant. 


Pearson, J. The only question presented in this ease 1s, 
Can the next of kin maintain an action on the administration 
bond, after the death of the administrator, because he failed to 
take into his possession and distribute certain negroes to which 
his intestate was entitled % 

His Honor was of opinion that the action could not be (112) 
maintained, and we fully concur with him. 

Taylor v. Brooks, 20 N. C., 278; Baldwin v. Johnson, 30 
N. C., 381, and Spruill v. Johnston, 1b., 397, are in point and 
settle the question. 

The name “administrator de bonis non” explains itself. That 
officer is to take charge of all the estate which has not been 
administered, and is to finish whatever has been left undone by 
the first administrator. Assets are administered by taking them 
into possession and paving them over to creditors, or to the 
next of kin, in the course of distribution. Both acts must con- 
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cur before the goods can be said to have been administered. In 
regard to the negroes, which are the subject of controversy in 
this suit, neither act has been done, and they are, to all intents 
and purposes, unadministered. 

Per Curtam. Judgment affirmed. 


Crted: Spencer v. Moore, post, 163; Ferebee v. Baxter, 34 N. 
C., 65; Davidson v. Potts, 42 N. C., 274; Duke v. Ferebee, 52 
N. C., 11; Strickland v. Murphy, ib., 245; Latta v. Russ, 53 
N. C., 113; Goodman v. Goodman, 72 N. C.,.509, 10; Lansdell 
v. Winstead, 76 N. C., 369; Ham v. Kornegay, 85 N. C., 122. 
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A person who, on the day of or previous to an election, furnished 
liquor, either at the request of a candidate or any other person, 
with a belief that such furnishing of liquor is for the purpose 
of influeneing the electors, cannot recover his account against the 
person ordering the supplies, because the contract is against good 
morais and the purity of elections, and because such conduct is 
prohibited by our statute-law. 


Appreat from the Superior Court of Law of Currirucr, at 
Spring Term, 1850, Ells, J., presiding. 
(113) This was an action of assumpsit upon an account. 

The plaintiff was introduced as a witness under the 
book-debt law, and testified that in the summer of 1849 the de- 
fendant. was a candidate for the office of Superior Court clerk 
for the county of Currituck, and that the plaintiff retailed 
spirituous liquors in the said county; that the defendant, dur- 
ing the canvass between himself and the present incumbent, 
requested of the plaintiff repeatedly to let him have and to fur- 
nish his friends, upon public oecasiogs, what liquor and other 
articles in the said account enumerated, by the small measure 
or otherwise, they might desire; that, upon the call of Mr. 
Asbee, previous to the election day, for liquor and other articles 
for himself and friends in the election, he set out accordingly 
as he or they may have requested. At other times, when the 
defendant was not present, according to a previous understand- 
ing with the defendant, and upon the call of his friends in 
the election, he furnished them with liquor, and all of which 
was drunk on public grounds at public gathering places; and 
the plaintiff had engagements of the like kind with other candi- 
dates during the said election year, and under the said engage- 
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ments furnished them and their friends with liquor in the like 
way; that the plaintiff furnished to all persons indiscriminately, 
who called upon him in the names of the candidates, liquor, ete., 
under the arrangement aforesaid, both before the election and 
on the day thereof. 

The plaintiff further swore that he did not deal out the 
liquor, etc., as above stated, with any design of influencing the 
election, and did not vote for the defendant. The plaintiff here 
closed his case; and the defendant insisted that the plaintiff was 
not entitled to recover, because the contract was against good 
morals and therefore void, upon the ground that treating at 
elections was prohibited by statute and a penalty annexed. 

The defendant then insisted that treating at elections 
was prohibited by law, a penalty being attached thereto, (114) 
and requested his Honor to charge the jury, 1f the de- 
fendant’s object was to influence votes at the election, and the 
plaintiff knew it, then the plaintiff could not recover. 

The presiding "judge instructed the jury that if they believed 
the testimony, the plaintiff was entitled to recover. 

The jury returned a verdict for the plaintiff, upon which 
judgment was given. Rule for a new trial granted and dis- 
charged. Appeal to the Supreme Court prayed and granted. 


H, Burgwyn for plaintiff. 
Jordan for defendant. 


Nasu, J. In 1801 the Legislature passed an act to punish the 
crime of bribery at elections. Rev. St., ch. 52, sec. 23. The pre- 
ceding section of the act makes it highly penal for any person 
who is a candidate for a seat in the Legislature to give, either 
directly or indirectly, any money, gift, gratuity or reward, etc., 
in order to be elected, and embraces all persons who shall do 
either of the acts “to procure any other person to be elected.” 
The penalty is a forfeiture of $400. Section 23 forbids treating 
with either meat or liquor, on any day of election or on any day 
previous thereto, with intent to influence the election, under the 
penalty of $200. Section 22 of the act of 1836 is taken from 
sec. 11, ch. 16 of an act passed in 1777, and section 23 was origi- 
nally passed i in 1801. The policy of these two acts is the same 
with that of the British statute passed 7 William ITL., ch. 4. 
It is remarkable that the acts of the General Assembly. passed 
in 1760, and the act of 1777, both omit a provision con- 
tained in the statute of William, and a most important (115) 
one for the suppression of the offenses at which they were 
aimed. The statute of William ITI., among other acts of bribery, 
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enumerated the giving of “meat, drink, and entertainments, ete.” 
These are omitted in our acts of 1760 and 1777; but the mate- 
rial words embracing them all are brought forward in the act 
of 1801. I mention these circumstances to show the anxiety 
which the Legislature has at different times exhibited to keep 
pure the elective principle of our government. 

The acts of Assembly bear so striking a likeness to the Eng- 
lish statute that, although the latter never was in force here, 
the decisions of the English courts under it are very safe guides 
to us. The case of Rebbans v. Crickett, 1 Bos. and Pul., 264, 
was very similar to the one now under consideration. The sec- 
ond count was for provisions furnished the voters at the request 
of the defendant, and it decided the plaintiff could not recover, 
because the contract was malum prohibitum, of a very serious 
nature in the opinion of the Legislature, who had drawn a very 
strict line, which was not to be departed from. This doctrine 
was affirmed in Lophouse v. Wharton, 1 Campb., 550, note; nor 
is it necessary that the person treating should be the agent of 
the candidate, or act with his knowledge; in either case he (the 
person treating) is within the provisions of the statute. Ward 
v. Nanny, 3 Car. and P., 399; 14 E. C. L., 369. If a mercer 
sells ribans, knowing that they are to be distributed among 
voters, he cannot recover the price. Richardson v. Webster, 
3 Car. and P., 128; 14 E. C. L., 238; and so, if a candidate pay 
the expenses of buying out the freedom of voters or pay their 
traveling expenses, they ineur the penalty of the statute. 1 Sel. 
N. P., 12; Bayntun v. Catile, 1 M. and Rob., 265. Such have 
been the decisions of the Court under the English statutes, and 
they are safe guides to us in putting a construction upon our 
act, 1f we need any. The language of the act of 1801, Rev. St., 

ch. 52, sec. 23, is plain and perspicuous: “If any person 
(116) shall treat with either meat or drink on the day of elec- 

tion or on any day previous thereto, with intent to inilu- 
ence the election,” etc. It 1s, then, illegal to treat at any elec- 
tion for the purpose set forth in the act, and if so, a contract 
founded on such act is illegal and void, and cannot be enforced 
in a court of justice. Whether, therefore, the person who gives 
the bribe be a candidate or not, or whether he be the agent of 
one, or whether or not he acts with the knowledge or consent of 
a candidate, he incurs the penalty of the act, if his object be to 
influence the election; and any contract made by him, with any 
person, for pavment of such treating is null and void. No one, 
on reading this case, ean for a moment doubt the intention 
with which the treating was done; the testimony comes from 
the plaintiff. The defendant was a candidate for the clerkship 
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of the Superior Court of Currituck County, and during the can- 
vass requested the plaintiff to let him have “and to furnish has 
friends on public occasions what liquor and other articles they 
might want.” Can any one hesitate for a moment as to the 
object of the defendant; and can any doubt exist as to the know]- 
_ edge of the plaintiff of his object and intention? It is true, the 
plaintiff swore he had no intention, in furnishing the articles 
contained in his account, to influence the election, as he voted 
against the defendant, and as he furnished the opposing eandi- 
date and his friends in a similar way. If this were a suit 
against the plaintiff to recover the penalty inflicted by the act, 
it. would become important to inquire into his object and mten- 
tion in furnishing the hquor and provisions, and whether he 
could escape this responsibility by showing that, instead of pan- 
dering to the passions of the friends of one of the candidates, he 
had furnished his efforts to corrupt those who were opposed to 
him. For the present, our inquiry is not whether he intended 
to influence the election, but whether the defendant did 

not, and whether he did not know such to be the fact. (117) 
The jury were instructed, if they believed the evidence, 

the plaintiff was entitled to a verdict. In this there was error. 
They ought to have been instructed that if, from the testimony, 
they believed it was the intention of the defendant to influence 
the election by the meat and drink furnished by the plaintiff, 
and that intention was known to the plaintiff, the latter could 
not recover. 

If in England the purity of the ballot-box is considered so 
important, how much more sedulously ought it to be guarded 
here. Upon the virtue and intelligence of the people our institu- 
tions rest; nor can they be endangered until these principles are 
lost sight ‘of. The Legislature has done its part, and if its en- 
actments are enforced by those to whom the duty belongs, much 
may yet be done to give them stability and vigor. And among 
the most corrupting practices of candidates for office is the one 
we are considering in this case; it is bribery of the most vicious 
and destructive tendency, and deserves to find no favor, either in 
courts of justice or from the people themselves. Whenever the 
offense is known to exist, the law ought to be rigidly enforced. 

For the error in the charge pointed out, the judgment ought 
to be reversed and a venire de novo awarded. 

Per Curram. Judgment reversed, and a ventre de novo 
awarded. 


Cited: Burbage v. Windley, 108 N. C., 363. 
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(118) 


JOHN CRAWFORD'S ApMINisTRATOR v. STEPHEN GLASS’S 
EXECUTORS. 


Where there is an action on a bond against two obligors, and a non- 
suit is entered as to one, this is no retraxit as to him. 


AppraL from the Superior Court of Law of ALamancs, at 
Spring Term, 1850, Battle, J., presiding. 

This was an action of assumpsit brought to recover money 
paid by the plaintiff as surety for the defendants’ testator. 

On the part of the plaintiff it was proved that his intestate 
executed a bond with the defendant’s testator to one Morphis, 
for $100. He then produced the record of a recovery against 
them in Chatham Superior Court of Law, in a suit on the said 
bond, and proved that he had paid and satisfied in full the judg- 
ment and costs. He then introduced a witness who testified that 
while the suit was pending against the plaintiff he (the witness) 
met the defendant’s testator, who informed him that he had 
been to Chatham court to attend to the said suit; that the plain- 
tiff’s intestate was his surety, and that his estate should lose 
nothing by it. | 

The defendants relied on a former judgment in favor of their 
testator in a suit brought against him upon the bond in question, 
and that the fact that he had paid it before the suit was insti- 
tuted against his surety. They produced the record of the suit, 
in which it appeared that it was commenced against both the 
obligors in the bond, but a nol. pros. entered as to the present 
plaintiff’s intestate; and, upon the trial upon the issues joined 
with the present defendant’s testator, he had a verdict and judg- 

ment in his favor. The defendants then introduced a 
(119) witness who proved the payment of the bond by their 

testator before the institution of any suit on the bond. 
This witness also proved that when the bond was paid, the 
holder did not have it with him, but promised to deliver it up 
to the maker to be canceled, in a short time. This he failed to 
do, but afterward, and long after the bond was due, indorsed it 
to the person who brought the suits above mentioned upon it. 
The defendants’ testator died before the institution of the suit 
against the present plaintiff. 

The plaintiff contended that upon showing that his intestate 
was the surety of the defendants’ testator, and that the money 
was received from him in a suit on the bond which he had exe- 
cuted as surety, without any collusion on his part, he was enti- 
tled to recover what he had thus paid; but, at all events, he was 
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entitled to recover if the defendants’ testator undertook the 
management of the suit against the present plaintiff, and man- 
aged it so negligently and unskillfully that a recovery was had 
against him. The defendants contended that their testator was 
entirely discharged from any responsibility to his surety, by 
paving the debt, and showing that in the suit on the bond he 
had a verdict and judgment in his favor; and that there was 
nothing in the plaintiff’s testimony to waive that responsibility. 
They also contended that the entry cf no!. pros. as to the plain- 
tiff’s intestate in the first suit on the bond was equivalent to a 
retraait, and that the plaintiff in that suit was thereby relieved 
from any further action against him. 

The court instructed the Jury that the payment of the bond 
by the defendants’ testator, and the verdict and judgment in 
his favor in a suit against him upon the bond, was a complete 
defense against the claim of the plaintiff, though a recovery was 
afterwards had against him as surety of the said testa- 
tor; but that if the jury believed that the testator had (120) 
undertaken the defense of the suit against his surety, 
and conducted it so negligently and unskillfully that a recovery 
was had against the surety, then he was ACSPONSID IE for the 
money so recovered of and paid by his surety, and that his death 
before the termination of such suit made no difference. The 
court was also of opinion that the nol. pros. in the first suit on 
the bond as to the plaintiff’s intestate made no difference. 

The plaintiff had a verdict. The defendants moved for a new 
trial for misdirection to the jury. The motion was overruled. 
Judgment was given upon the verdict, and the defendants ap- 
pealed. : 


Norwood for plaintiff. 
Graham for defendant. 


NasH, J. The only points presented by the case for our re- 
view are the opinions expressed by his Honor below, as to the 
character and effect of the nonsuit entered as to the intestate 
Crawford in the original suit on the note against Glass and him- 
self, and the portion of the charge relating to the management 
of the suit in Chatham against Crawford. We concur with 
his Honor as to the first; the entering the nonsuit, as set forth, 
was no retraxit. Tidd Pr. 175. 1 Strange, 439. As to the 
other point, we do not agree with him. The charge is, “that if 
the jury believed that the testator, Glass, had undertaken the 
defense of the suit against his surety, and conducted it so negli- 
gently and unskillfully that a recovery was had against the 
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surety, then he would be answerable jor the money so recovered 
of and paid by his surety, and that his death before the termi- 
nation of the suit made no difference.” There was no evidence 
of an agency to go to the jury. The declaration of Glass, as 
stated in the case, was that he had been to Chatham to 
(121) attend to the suit against Crawford. Every witness who 
goes to court to give his testimony in a case goes to at- 
tend on that suit; and his compensation 1s, by the law, desig- 
nated to be for his attendance at court. But if there was evi- 
dence to show that Glass had undertaken the defense of the suit, 
there was none to show any negligence in the management of 1t 
by him; and, surely, none which took place after his “death could 
affect him. When it was his declaration was made, at what 
stage of the case, whether at the return terin or a subsequent 
one, we are not informed. He died before the termination of 
the suit. If he had lived until the trial, no doubt the evidence 
of his payment of the debt for which Crawford was his surety 
would have been before the jury. This is satisfactorily shown 
by his declaration that Crawford was his suTely and his estate 
should not suffer. 
Per Curram. Judgment reversed, and a venire de novo 
awarded. 


DEN ON DEMISE OF JOSEPHUS TRIPP v. JAMES POTTER. 


On a scire facias against heirs to subject the lands of their ancestor, 
it is too late for them, after they have appeared and pleaded 
to the scire facias, to move to dismiss the proceedings because no 
declaration has been served on them, although some of the heirs 
may have been infants. 


AppraL from the Superior Court of Law of Bravrorr, at 
Special Term in January, 1850, Battle, J., presiding. 


(122) Donnell for plaintiff. 
J. H. Bryan and J. W. Bryan for defendant. 


Nasu, J. This action was originally brought against James 
Potter, and upon his death, during its pendency, the scire facias 
issued within the time prescribed by the act of 1799, Rev. St., 
ch. 2, secs. 7, 8, 9. Some of the heirs were of age, others were 
infants. At the return term of the sci. fa. the heirs all ap- 
peared—the infants by their guardians, we presume—and en- 
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tered into the common rule and pleaded not guilty. After the 
suit had been pending for several terms a motion was made by 
the defendants that “the court should make an order that the 
suit had abated, because no declaration had been served upon 
them.” This motion was refused by the court. By the act of 
1799 it 1s directed “that after the death of a defendant the 
action of ejectment may be revived by serving on the heirs at 
law, within two terms after his decease, a copy of tie declara- 
tion, together with a notice to the heirs to appear and defend 
the suit, and, after such service, the suit shall stand revived.” 
To complete the service in such a case, there is no doubt a copy 
of the declaration must accompany the notice. This was not 
done, and there was no obligation upon the heirs to appear. 
But they did appear, and made themselves parties defendant 
by entering into the common rule. If they had declined to 
appear, the court, upon the fact being brought to their notice, 
would have made an order that a copy of the declaration should 
be served upon them, or have dismissed the sci. ja. and abated 
the suit; or if the cause had been proceeded in, without their 
appearance, and judgment entered against them, it would have 
been erroneous, not affecting their rights. Lore v. Scolt, 26 N. 
C., 79. The defendants came too late: the time was passed for 
them to make their motion; their appearance cured the defect 
complained of. There is a proper time and mode for 
taking advantage of errors in proceedings. If there (123) 
has been no process, or if it be defective in point or 

form, or in its direction, service or nature, the defendant may 
move to set aside the proceedings for irregularity. But he can- 
not, after he has appeared, take advantage of any such error. 
His application must be made as early as ee or, as it is 
commonly said, in the first instance. He cannot, w hen he has 
overlooked it, or taken subsequent steps in the cause, turn back 
and object to it. 1 East, 77; 3 Term, 7; 1 Tidd Pr., 167, 162. 
For the reasons assigned, we are of opinion that no error was 
committed. The case of Scott only proves that, in an eject- 
ment, when the defendant dies a scv. ‘fa. and a copy of the decla- 
ration must be served on the heirs within two terms after the 
death of the defendant, or the suit will stand dismissed. Tt ig 
not sufficient to apply for the process within two terms. If the 
proceeding attempted in this case could succeed, it wonld be in 
the power of an heir to come into court, cause himself to be 
made defendant without any process against him, enter into the 
common rule and lie by until after two terms have passed, and 
then throw the case out of court for the want of a declaration 
being served as the act directs. This would be a surprise upon 
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the plaintiff and depriving him of a privilege secured to him 
by the law—that of reviving his suit against the heirs within 
two terms. 

Per CuniIaM. - Judgment below affirmed. 


(124) 
EDWARD STANLY AND Wire v. JOAB WATSON. 


An appeal will not lie from the decision of the County Court upon a 
petition for draining the petitioner’s lands through those of 
others. 


Appran from the Superior Court of Law of Bravrort, at 
Spring Term, 1850, Bazley, J., presiding. 

This is a petition in the County Court against Murray, Wat- 
son and three others, for leave to drain flat lands belonging to 
the plaintiffs, by means of a canal through the lands of the 
defendants to a certain creek, according to the statute. Mur- 
ray answered that he had never prevented the plaintiffs from 
draining through his land, but, on the contrary, upon being 
informed of their desire to drain, that he had proposed to unite 
with them in cutting a canal through his land in such a way as 
to enable both of them to drain into it; and that, without giving 
him any answer thereto or making any other proposal, the 
plaintiffs filed the petition. Watson put in a similar answer. 
The other defendants made no answer or opposition to the 
prayer. The County Court appointed twelve freeholders to go 
on the premises and examine whether the canal was necessary, 
and, if it was, to direct how it should be cut, etc., as prayed 
for and directed by the statute; and from the order the parties, 
Watson and Murray, appealed. In the Superior Court it was 
ordered that the petitioners should have the drain as prayed 
for, but the same defendants were allowed an appeal therefrom 
to this Court. 


(125) Donnell for plaintiffs. 
Shaw for defendants. 


Rurrin, C. J. There seems to be nothing in the objection 
raised in the answers, for, at most, it ought only to affect the 
costs, and they are payable by the petitioners at all events under 
the statute. Indeed, an agreement between the petitioners and 
two of the defendants, as to direction and size of the canal 
through their respective tracts of land, would not be material 
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in respect to the proprietors of the other tracts, and the petition 
would, therefore, be unavoidable. The statements in the peti- 
tion are, probably, too vague in respect to the termina of the 
proposed canal, and the ownership and description of the parcel 
or parcels of land thr ough which the petitioners desire to drain ; 
and, perhaps, it would be difficult to support a title by means of 
an inquisition taken under it, without giving it more precision 
by an amendment. But the Court does not consider that point, 
since, whether the petition be sufficient or not, the decision of 
the County Court is not subject to review upon appeal, and the 
Superior Court has no jurisdiction to entertain the case upon 
its merits in point of fact. Collins v. Haughton, 26 N. C., 420, 
establishes that the inquisition must be exclusively under the 
order of the County Court, and that no appeal lies in a case of 
this sort under the act. Rev. St., ch. 40. His Honor ought not, 
therefore, to have entertained the appeal, but have dismissed it, 
as having been improvidently allowed. Instead of doing so, 
however, the court proceeded to determine the merits de novo 
upon the matters of fact and law. In doing so there was error, 
according to the ease cited, and, as we think, the proper con- 
struction of the act. The opinion of the Court, there- 
fore, is that the order of the Superior Court ought to be (126) 
reversed. This will be certified to that court, to the end 
that the appeal be there dismissed and a procedendo awarded 
to the County Court. 

Prr CURIAM. Ordered accordingly. 


Cited: Skinner v. Nixon, 52 N. C., 344; Porter v. Arm- 
strong, 184 N. C., 451. 


WILLIAM W. GRIFFIN v. ISATAH SIMPSON. 


Money belonging to an intestate, used by his widow after his death, 
must be accounted for by her to the administrator. 


AppEAL from the Superior Court of Law of Pasquotank, at 
Spring Term, 1850, Hilis, J., presiding. 


Burgwyn for plaintiff. 
Heath for defendant. 


Nasu, J. The action is in assumpsit to recover a sum of 
money left by the plaintiff’s intestate at the time of his death, 
and which, it is alleged, came to the hands of the female de- 
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fendant, and which was used by her. The defense was that 
the money, if used by her, was used in burying the intestate and 
supporting the family, and that not more was left by him than 
was necessary for those purposes. His Honor instructed the 
jury that the defendant, Mrs. Simpson, as the widow of her 
deceased husband, had a right to use as much of the money on 

hand as was necessary to pay the funeral expenses, and 
(127) also as much as was absolutely necessary for the support 

and maintenance of the family, until her year’s provi- 
sion was assigned her. The case states that, at the time James 
Brothers, the intestate, died, he left an ample store of neces- 
sary provisions. 

We do not concur with his Honor in the view he took of the 
law in this ease. The privilege of a widow, upon the death 
of her husband, intestate, to interfere with the personal prop- 
erty left by him is clearly pointed out by sec. 17, ch. 121, Re- 
vised Statutes. By that section it is provided that “she. may 
take into her possession and charge the whole of the personal 
estate, and to use so much of the stock, crop and provisions, 
then on hand, as may be absolutely necessary for the support of 
herself and family, until administration is granted, when her 
right to the possession of said estate shall cease.” It is by 
virtue of this statute alone that a widow is, in this State, author- 
ized to interfere with the personal property of her deceased 
husband. It is conceived in a spirit of kindness to her and the 
family, and frees her from the risk of becoming an executor of 
her own wrong, which any intermeddling with it would otherwise 
have made her. By the charicr of Henry I., and by Magna 
Charta, she was entitled to her quarantine, which is the right 
to remain in the capital mansion house of her husband for 
forty days, within which time her dower was to be assigned 
her. Of the personal property no mention is made, nor nntil 
the act above recited, originally passed in 1796, was she, in this 
State, authorized to intermeddle with the personalty. It all 
belonged to the administrator, when appointed, and his letters 
related back to the death of the intestate. Until such appoint- 
ment, any person, as well the widow as others, who intermeddled 
with the assets, except to take care of them, made himself an 
executor of his own wrong. The act of 1796 made the posses- 

sion of the widow a rightful one, and invested her with 
(128) the power to use a certain portion of the stock, crop, and 
provisions on hand, for a certain and specified purpose. 
This right existed until administration granted, and it is made 
her duty to take out letters at the next term of the County 
Court succeeding the death. But the act nowhere authorizes 
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the widow to use the money which is left; as to it she stands as 
any other person, and if she does use it for ¢ any purpose, she is 
using money that does not belong to her, and must account for 
it to the administrator. His Honor charged that she had a 
right to use as much of this money as was necessary to defray 
the funeral expenses and to purchase such provisions as were 
absolutely necessary for the support of herself and family until 
her year’s provisions were assigned her. The latter branch was 
uncalled for. From the case it appears that at the death of 
Mr. Brothers, the intestate, he left his family amply provided 
with ev erything necessary to their comfort. It was not neces- 
sary, therefore, for the widow to purchase anything. But the 
charge was wrong in principle. If there had been a deficiency 
of crop, stock, and provisions on hand, and the widow had used 
the money of the estate, she would have done what the Jaw 
did not allow. So, also, as to the funeral expenses. The speedy 
interment of the body was demanded alike by a decent regard 
to the opinion of the community, the rights of humanity, “and 
the comfort of the family. And upon whom does that duty 
more appro T atoty devolve than upon the surviv ing head of 
the family? But it is a moral and not a legal duty—one of 
imperfect obligation. Imperfect, so far that the law cannot 
compel the surviving wife to perform it—and yet so strong that 
its neglect would be punished by the universal execration of 
the community. While, therefore, no voice could be raised to 
condemn the act of a widow who uses so much of the money 
of the estate as may be necessary to deposit in its resting place 
the body of her husband, the law, with a stern adherence 
to the rights of others, disavows the right to do so. She (129) 
had no authority to make use of the money of the estate. 
In doing so she became responsible to the administrator, when 
appointed, and the most she could claim would be to be con- 
sidered as an executor in her own wrong, in which capacity her 
disbursements in discharge of the habilities of the estate would 
be allowed her. For, although funeral expenses are not strictly 
a debt due by the estate, it is a charge upon it, and to be paid 
as “opus prum et caritatis,” before any debt or duty whatever. 
3 Coke Institutes, 22; Toller, 191. The instructions given to 
the jury on both points were erroneous. Mrs. Simpson, as the 
widow of the intestate, her former husband, had no legal right 
to use the money belonging to the estate for either of the pur- 
poses designated. 

The judgment must be reversed, and a venire de novo ordered. 


Rurrin, C. J. The act of 1796 entitles the widow to use as 
much of the crop, stock, and provisions left by her intestate 
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husband as may be necessary for the support of herself and the 
family until the administration granted. But neither that act 
nor any other authority confers any power on her, more than 
on any other person, to use money left by the intestate for any 
purpose whatever. Therefore, she must account to the admin- 
istrator for whatever comes to her hands, like every other per- 
son would. If the widow had defrayed the expenses of the 
funeral, she might have been allowed them, as far as they were 
proper, in reference to the estate, by way of abatement in the 
amount recovered. But there was no evidence that the widow 
conducted the funeral or paid any part of the expenses of it; 
and she was bound, therefore, to pay the plaintiff all the 
(130) money she took, and the instructions were erroneous, and 
the verdict wrong as to the whole sum. 
Per Curiam. Judgment reversed, and venire de novo. 


WILLIAM R. STREET vy. JOHN A. MEADOWS. 


It is not competent to introduce as a witness a member of a firm, to 
prove that his individual board or any other individual debts 
were to be paid by the firm. 


Apreat from the Superior Court of Law of Craven, at Spring 
Term, 1850, Bailey, J., presiding. 


W. H. Haywood for plaintiff. 
J. H. Bryan and J. W. Bryan for defendant. 


Pearson, J. This was an action for board furnished to one 
Clark. To make out his case the plaintiff called said Clark as 
a witness. The defendant objected, but his testimony was ad- 
mitted. He swore that a copartnership was entered into by the 
defendant and himself to carry on the tin business in the town 
of New Bern; that he applied to the plaintiff to furnish him 
with board, and agreed to pay for it in the name of the firm; 
that board was furnished accordingly, and was charged to the 

firm by the plaintiff. 
(131) He swore further, that his reason for contracting in 
the name of the firm (and he so stated to the plaintiff) 
was because it was one of the articles of the copartnership that 
his board should be paid for by the firm; that it was not set out 
in the written articles executed by the defendant and himself, 
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but it was expressly agreed upon when the copartnership was 
formed, and he insisted that it should be inserted, but, upon the 
defendant’s saying “thelr word was as good as their bond,” he 
consented to execute the articles without having it inserted. 
Clark was the only witness. 

The defendant excepts because of the reception of this testi- 
mony. We think the exception is well founded. It is an abuse 
of power for one member to attempt to bind the firm for the 
payment of his private debts, whether it be an antecedent debt 
or one about to be contracted, for his board, or clothes, or any 
other personal expenditure. The mere fact that he asserts at 
the time that he is allowed by the firm to do so can make no 
difference, for the act of doing it amounted to such an assertion 
in every case. Cotion v. Evans, 21 N. C., 284; Norment v. 
Johnson, 382 N. C., 89. 

In order to bind the firm, it was necessary for the plaintiff 
to prove that Clark had the authority of his partners to bind 
the firm for his private debt, or that they afterwards acquiesced 
In it. 

No acquiescence is alleged, nor is it alleged that Clark had 
this authority, unless it was given to him by the original agree- 
ment creating the firm. So the only question is, Was Clark a 
competent witness to prove that the original agreement gave 
him the authority? We hold he was not. From the existence 
of a firm the law implies that each of the members has certain 
powers, and if the firm seeks to put any restriction upon these 
powers, the fact that such restriction is contained im the articles 
of copartnership will not bind a third person, unless it 
is also proven that he had express notice of it. (132) 

The question here is precisely the reverse. <A third 
person seeks to add to these powers the authority of a member 
to bind the firm for his private debts—and this, not by the writ- 
ten articles of eopartnership, nor by the testimony of a third 
person, but by the oath of the debtor. 

If this was admissible, the firm would be entirely at the 
merey of each of its members; for each might pledge the firm 
for his private debts, and his oath would suffice to fix the labil- 
itv. Such a position is inconsistent with the very existence of all 
copartnerships. The bare statement of it shows that it cannot 
be law. Wallis v. Hill, 19 N. C., 231. 

It is said the debtor in such cases stands indifferent; for. if 
the plaintiff fails, the witness remains hable; if he succeed, 
then, the defendants, after paying the debt, can recover the 
whole from the witness, unless the authority existed; and the 
record of the first suit could not be used in his favor. So, it is 
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insisted, he has ne interest in the result of the suit. The sub- 
stance of it is that a witness may, by his own oath, shift his 
debt upon the defendants, because the latter in an action for 
“money paid” can recover the whole back from the witness. 
This reason is very unsatisfactory, if we suppose such an action 
could be maintained; for it puts every one in the power of any 
debtor who will take a false oath. But in this case the witness 
and the defendant are partners; and if, by the oath of the wit- 
ness, his private debt is fixed upon the firm, the firm cannot 
maintain an action at law for “money paid,” against him, to 
recover it back. The only relief of the firm would be in equity, 
and it is well setiled that a court of law can only regard legal 
rights and Habilities, and must not act upon the supposition 
ihat there is another forum before which more complete justice 
can be obtained. 
(133) The plaintiff’s counsel relied upon Cummins v. Coffin, 
29 N. C., 196, and Washing v. Wright, 30 N. C., 1. 

In the former case it is held that when the fact to be proven 
is one that may be established by the admission of a partner, 
his statement upon oath is admissible; for the oath does not 
weaken the admission. The deposition offered by the plaintiff 
was treated as a mere statement upon oath; for the deposition 
of the same witness, offered by the defendant, was rejected; 
whereas, if the plaintiff had been permitted to use the deposi- 
tion in the strict sense of its being the testimony of a witness 
called by him, the defendant would surely have been at liberty 
to continue the examination. But it 1s expressly put upon the 
footing of a mere written statement, on oath, of a fact which it 
was competent to establish by proof of a simple admission. So 
that case has no bearing. 

It is held in Washing v. Wright, which is based upon Blackett 
v. Weir, 11 Eng. C. L., 257, that a member of a firm is compe- 
tent to prove that the defendant is also a partner and liable for 
the debt. These cases proceed upon the reasoning insisted on by 
the plaintiff’s counsel in this ease, and upon which we have 
already remarked. 

We are not willing to extend the principle farther than it has 
been carried by decided cases. This 1s an attempt to extend it 
greatly beyond that mit, and to put it in the power of every 
member of a firm to shift his private debts upon the firm by 
simply swearing that he had authority to do so, and thus add to 
the powers imphed by law. This consequence, so fatal to the 
existence of all copartnerships, has nothing to support it but the 
idea that the defendants may have redress in equity, and we do 
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not adopt it to the extent contended for. Bland v. Ansley, 5 
Bos. and Pull., 331, and Marquand v. Webb, 16 Johns., 90, are 
in point. 

Perr Curtam. Judgment reversed, and venire de novo. 


(134) 


THE STATE on tHE RELATION oF SOLOMON BLYTHE y. 
JOAB OUTLAND ET AL, 

Constables are not general collecting agents, except so far as relates 
to claims within the jurisdiction of a magistrate. Therefore, 
where an order of the County Court was put into a constable’s 
hands for collection: Held, that though he received the money, his 
sureties were not liable. 


ApprEaL from the Superior Court of Law of NorTHaMprTon, 
at Spring Term, 1850, Manly, J., presiding. 


B. F. Moore for plaintiff. 
Bragg for defendant. 


Pearson, J. Blythe put into the hands of one Powell, a con- 
stable, for collection, the following county order: 


Ordered by the court, that the county trustee pay to Solomon 
Blythe sixty-three dollars for rebuilding bridge, ete. 


Issued 4 July, 1842. Tuomas Huaues, Clerk. 


Powell received the money, and, upon demand, refused to pay 
over. The question is, Are the sureties upon his bond liable? 
We think with his Honor, that they are not. 

It is settled by 8S. v. Mangum, 28 N. C., 369, and S. v. Long, 
29 N. C., 379, that the sureties of a sheriff or constable 
are only liable for such claims as are within the jurisdic- (135) 
tion of a single justice and may be recovered by warrant. 

The claim in this case was upon a county order, and, of 
course, was not within the jurisdiction of a single justice, and 
could not have been recovered by warrant; so it falls within 
the very bounds of the rule above announced. 

Tt was not the intention of the Legislature to make constables 
general collecting agents, except so far as relates to claims with- 
in the jurisdiction of a magistrate. This was the extent of the 
evil, and to this the statute must be confined. 

PER CURIAM. Judgment affirmed. 


Cited: Dunston v. Doxey, 52 N. C., 224. 
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THE STATE To THE USE OF DUGALD McCALE ET AL. V. THE 
JUSTICES OF ANSON. 


When a criminal case is removed for trial from one county to an- 
other, in which the prisoner is convicted, the expense of guard- 
ing the jail in the county in which the conviction takes place 
must be defrayed by the county from which the case was re- 
moved. 


AppraL from the Superior Court of Law of Anson, at Spring 
Term, 1850, Settle, J., presiding. 


Strange for plaintiff. 
Winston for defendant. 


Nasu, J. The relators join in this proceeding for a 
(136) mandamus. A man by the name of Martin was indicted 
in Anson Superior Court for murder, and the cause was 
duly removed for trial to Richmond County. There it was 
tried and the prisoner convicted. After the conviction a guard 
was ordered out by the proper authorities to guard the jail. 
The property of the prisoner was exhausted in the payment of 
his liabilities, and the several individuals composing the guard 
applied for a mandamus to compel the county of Anson to pay 
the costs of their services. Several reasons were assigned by 
the defendant why the writ should not issue. The first 1s that 
the claims of the relators are several, and not joint, and there- 
fore they could not join in the application; the last, that the 
county of Anson is not lable. The presiding judge, believing 
the first objection fatal, discharged the rule, not passing upon 
any other. The last is the main one, as it affects the rights 
and liabilities of the parties. Consequently, that, though not 
decided in the Superior Court, was principally argued here, and 
the Court has thought it proper, for the satisfaction of the par- 
ties, to express its opinion upon it. 

The question arises solely under the acts of our Legislature. 
A slight review of them will serve to bring the point in contro- 
versy plainly before us. It is a principle of the common law 
that every criminal offense shall be tried in the county in which 
it is perpetrated. Under our system of administering the law 
it is sometimes found that justice demands this principle should 
be departed from. Accordingly, an act was passed in 1801, 
Rev. St., ch. 31, sec. 120, in which power is given to a judge 
of a Superior Court, upon a suggestion on oath by either party 
to the suit that justice cannot be done, to remove the cause for 
trial to an adjoining county. Under this act the prosecution of 
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Martin was removed to Richmond County for trial. There it 
was tried and the prisoner convicted. After the convic- 

tlon, a guard was, by the proper officer of the county, (137) 
ordered to guard the jail. This proceeding was had under 

an act passed in the year 1795. Rev. St., ch. 90, sec. 5. By 
this section a judge of the Superior Court, being in the county 
in which the prisoner is confined, is authorized to direct the 
commanding officer of the county to furnish to the sheriff or 
jailer such a guard as may be suitable to the occasion; it fur- 
ther provides that “the guard so ordered out shall receive such 
compensation as 1s or may be provided by law for the militia.” 
Upon the requisition of the Superior Court, then in the county 
of Richmond, a guard was called out by the commanding officer 
of the county; and the inquiry before us is, Which county, that 
where the prosecution commenced or that where the trial was 
had, shall bear the burthen of guarding the jail? By an act 
passed in 1808, ch. 757, sec. 1, it is provided that “the several 
county courts of pleas and quarter sessions shall lay such a tax, 
etc., as shall be sufficient to pay off the expenses to be incurred 
for " suarding the jail and removing persons to other counties. 
Previous to this period, it was a burthen borne by the public 
treasury. The second section provides, “that hereafter all 
claims for guarding of prisons and conveying of prisoners shall 
be all allowed by the court of the county in which such prison 
is situated or from which any person is removed.” By the first 
section of the act of 1810, Rev. St., ch. 28, sec. 14, 1t is enacted, 
“that in all cases where the counties are hable to pay costs, 
those counties wherein the offenses shall have been charged to 
be committed shall pay them. And all fines, forfeitures and 
amercements shall be accounted for and paid to the trustee of 
the county wherein the offense may have been charged to be 
committed, wherein such fines, forfeitures and amercements as 
may have been charged shall have arisen.” If during the pend- 
ency of the prosecution of Martin m Richmond any fine, for- 
feiture or amercement had been incurred in any way, 

though collected in that county, they would have gone to (138) 
the trustee of the county of Anson. As this fund, then, 

and all derived from a similar source in the latter, go to con- 
stitute, with the appropriate tax, the fund for defraying these 
expenses, it would seem to be but right that the county deriving 
the benefit should bear the burthen. A verv ingenious argu- 
ment was built upon the phraseology of sec. 7, ch. 90, Revised 
Statutes, which is taken from section 2 of the act of 1808, above 
cited. It was, according to that act, to show that, if the county 
of Anson was bound to pay anything, it was only the expense 
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of removing the cause and transferring the prisoner; and that 
Richmond County ought to bear the expense of guarding her 
own jail, as 1t was her duty to provide one that did not need 
guarding. ‘T’o this argument the first reply is, it nowhere ap- 
pears that the guard was rendered necessary by any defect in 
the jail. Nor is that the only ground upon which it may be 
ordered out. But another and a more sufficient one is to be 
found in the act itself. ‘The provision is evidently made to 
meet the two cases, where the trial shall be had in the county 
possessing original jurisdiction, and the other where it is 
acquired by removal. Read in this manner, redendo singula 
singulis, and the meaning is apparent. The act of 1810 was 
passed to remove any doubt which might rest upon that of 1808 
in this matter. We are of opinion that the county of Anson is 
bound to pay the expenses of the guard while Martin was con- 
fined in the jail of Richmond County. 

The point decided by his Honor is not so important, as it re- 
lates solely to the mode of proceeding. The decision on it 
seems to us to have proceeded on a wrong idea as to the nature 
of the case as 1t was before the court. It was treated as a 
mandamus, at the instance of several relators. It was in truth 

but a rule, and was so considered in most respects by the 
(139) parties. There was no writ, no return; but simply affi- 

davits on both sides. Upon the rule, we suppose the 
court could mould the writ or writs so as to suit the case and 
give to each one of the relators his due. Indeed, we presume 
the justices of Anson, when informed that their county is liable 
for the expenses of the guard, would much prefer the decision 
on that point in this form of one rule, rather than to be put 
to the expense of a separate mandamus for each of the guard. 
It is for that reason the Court has decided the matter of right, 
so as to facilitate the disposition of the controversy on the case 
going back. 

Judgment reversed, at the costs of the defendant. This opin- 
ion will be certified to the Superior Court of Anson County. 

Per CurRIAM. Ordered accordingly. 


Cited: S.c., 44 N. C., 302. 


108 


N.C.) JUNE TERM, 1850. 


Cues a. WILLIAMS. 


JOLIN GREEN vy. ROBERT WILLIAMS. 


A surety fo an appeal by a party. who dies pending the suit, has no 
lien on his assets until after he has paid what. by the judgment, 
he was ascertained to be liable for as surety. 


AppeaL from the Superior Court of Law of Davinson, at 
Spring Term, 1850, Caldwell, J., presiding. 


No counsel for plaintiff. 
Mendenhall for defendant. 


Pearsox, J. The plaintiff was the surety of one Har- (140) 
ris for an appeal from the judgment of a magistrate in 
favor of one Garner upon a simple contract debt. After the 
appeal Harris died, and the defendant, his administrator, was 
made a party, and pleaded “fully administered.” Pending this 
suit the defendant paid to one Sumney a simple contract debt 
of about $140 against his intestate. On the trial the plaintiff, 
Garner, obtained a verdict for his debt, but the plea of “fully 
administered was found in favor of the defendant, and Garner 
signed judgment for his debt. and proceeded by sez. fa. to sub- 
ject the real estate. But failing to get his judgment satisfied, 
he moved for judgment “nunc pro tunc,’-which was entered 
against the plaintiff as surety for the appeal of the defendant's 
intestate; and the plaintiff was compelled to pay the balance 
due on the judgment. W hereupon he brought this to 
which the defendant pleaded “no assets” and “fully adminis- 
tered.” It was agreed that if the payment to Sumney was a 
legal voucher as against the plaintiff’s debt, then the defendant 
had fully administered. But if the payment to Sumney was 
not a legal voucher as against the plaintiff’s debt, then the 
defendant had not fullv administered, and judgment was to be 
in the plaintiff’s favor. The court was of opinion with the de- 
fendant, and the plaintiff submitted to a nonsuit. 

We are not able to see any ground upon which the plaintiff 
can object to the preference which was given by the defendant 
to Sumney by a voluntary payment of his debt, although made 
pending the proceedings by Garner; both were simple contract 
debts. The plaintiff can take no benefit from the act of 1899, 
which provides that a surety who pays the debt shall have the 
same priority against the assets as the demand against his prin- 
cipal was entitled to, which in this case was that of a 
simple contract creditor. (141) 

Admit that after the death of Harris, the defendant 
as his administrator, being made a party to the suit, was at 
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liberty to put in the plea of “fully administered” (which point 
we do not decide); admit, also, that by a proper construction 
of the act of 1829 a surety paying the debt has a right to 
take the place of the creditor, and becomes entitled to all of his 
rights and priorities (a point which we do not decide): in this 
case the creditor, Garner, was bound by the finding of the jury 
that the defendant had fully administered, and so the plaintiff 
can take no benefit, 1f allowed to stand in “his place. 

It was urged by ‘the plaintiff’s counsel that as he was bound 
as surety for the appeal, the obligation on his part ought to be 
ranked as a specialty debt, if not as a debt of record; and so 
had priority over and excluded all simple contract creditors. 
The obligation of the plaintiff was contingent and did not bind 
the assets. This is fully settled. Delamothe v. Lane, 4 N. C., 
296; 2 Williams on Exrs., 672; 2 Vernon, 101; Miller »v. Spen- 
cer, 6 N. C., 281. 

Perr Curiam. Judgment aftirmed. 


THE STATE To THE USE OF WILLIAM BUTTS v. MICHAEL 
BROWN. 


The sureties on the official bond of the sheriff are not liable for a 
trespass committed by him under color of his office. 


ApprEAL from the Superior Court of Law of Forsyrn, at 

Spring Term, 1850, Battle, J., presiding. 
This was an action of debt against the defendant, a 
(142) surety on the official bond of R. W. Long, sheriff of the 
county of Rowan, for the year 1843. The breaches 
assigned were that Richard W. Long, sheriff, in October, 1843, 
under sec. 10, ch. 102, Rev. St., had improperly and illegally 
distrained, seized, and by public sale made out of certain prop- 
erty of the relator, to wit, segars, the sum of $202.37; and 
knowing that the said segars were not subject to taxation, ap- 
propriated the sum of $909, 37 to his own individual purposes. 

The relator claimed, first, the value of the segars, and, sec- 
ondly, the sum for which they sold. 

The witnesses for the plaintiff testified that the segars were 
manufactured at Bethania, in Forsyth County, North Carolina ; 
were conveyed to Salisbury, in two wagons, for sale; that the 
sheriff was fully informed that the said segars were ‘manufac- 
tured as aforesaid in this State, but nevertheless claimed a ped- 
dler’s tax on each wagon of $100, for failing to show a license, 
which sums the relator refused to pay; that the sheriff there- 
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upon proceeded to distrain, advertise and sell the said segars, 
agreeably to the provisions of the said see. 10, ch. 102, Rey. St., 
and by his sale raised the aforesaid sum of $202.37; that the 
said sale was forbidden by the relator. The plaintiff also 
showed by the certificate of the comptroller that the said R. W. 
Long, sheriff as aforesaid, had not paid any portion of the pro- 
ceeds of said sale into the public treasury. The plaintiff also 
showed by the record that he had sued and recovered of said 
sheriff, R. W. Long, the value of said segars in a suit at law, 
and that under a ca. sa. issued in pursuance of the said judg- 
ment against the said Long, he had taken the oath of insolvency 
before the bringing of this suit. 

All the aforesaid evidence was heard by agreement of (143) 
parties, subject to the opinion of the court upon the ad- 
missibility of the whole or any part thereof. The court intimat- 
ing an opinion that the plaintiff could not recover, taking the 
whole testimony to be true, he submitted to a nonsuit, and ap- 
pealed to the Supreme Court. 


Morehead for plaintiff. 
Mendenhall for defendant. 


Nasu, J. We entirely concur with his Honor who tried the 
ease below. And, while we confirm his judgment, must be per- 
mitted to express our own regret that the obligation into which 
our ministerial officers enter upon taking office are so insuff- 
cient to the security of the public. The defendant is sued as 
surety upon the official bond of Richard W. Long, as Sheriff of 
Rowan County, and the only question submitted to us is, Do the 
facts set forth in the case agreed amount to a breach? We are 
constrained to say that they do not; and although we admit that 
a gross and palpable act of violence and oppression has been 
perpetrated on the relator by the sheriff, we cannot say it is 
within the bond. The conditions of the sheriff’s bond are pre- 
scribed by the act of Assembly, Rev. St., ch. 109, sec. 13, and 
are as follows: “The condition of the above obligation is such 
that, etc.; if, therefore, the said ...... shall well and duly exe- 
eute and make return of all process and precepts to him directed, 
and pay and satisfy all fees and sums of money by him received 
or levied by virtue of any process, into the proper office into 
which the same, by the tenor thereof, ought to be paid, or to the 
person or persons to whom the same shall be due, ete., and in 
all other things well, truly and faithfully execute the said office 
of sheriff, then,” ete. It is under the last condition this action 
is brought. Was Richard W. Long executing the office of sheriff 
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in seizing the segars of the relator? Very clearly not. 
(144) He was indeed professing to do what alone a sheriff can 

do, but what no sheriff has a right to do—committing a 
simple trespass. The Revenue Act of 1836, Rev. St., ch. 102, 
sec. 10, imposes a tax of $25 on every person who shall peddle 
in any county of the State “any goods, wares or merchandise 
not of the growth of this State.” The segars in question were 
manufactured in this State, and of this the sheriff was fully in- 
formed, and he therefore knew they were not the subject of tax- 
ation. This was not executing the office of sheriff; it was vio- 
lating it in a most flagrant manner, and perverting it to an 
instrument of wrong and violence. If he had been willing to 
execute his office truly and faithfully, he would have abstained 
from taking the property. We have not been able to find 
any case in which the sureties of a sheriff have been held re- 
sponsible for a trespass committed by their principal, and we 
have lcoked with much care. The books are full of cases where 
sheriffs have under an execution against one man taken the 
goods of another; but in no instance have the sureties been held 
responsible. The latter are here sued upon an express contract, 
and their liability is confined to it and cannot be carried beyond 
its proper and fair meaning. The principles governing this 
case were fully discussed in S. v. Long, 80 N. C., 415. 

The Court then decided that the provision in the sheriff’s 
bond we are now considering “binds the officer affirmatively to 
the faithful execution ot his office; there is no clause to cover 
the ease of an abuse or usurpation of power—no negative words, 
that he will commit no wrcng by color of his office, nor do any- 
thing not authorized by law.” This fully and entirely meets 
this case. 

We see no error committed by the judge below in admitting 
the testimony, and agree with him that the plaintiff upon it 
cannot maintain his action. 

Per CurtamM. Judgment affirmed. 


Cited: Eaton v. Kelly, 72 N. C., 118; Holt v. McLean, 75 
N. C., 349; Prince v. McNeill, 77 N. C., 408. 
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(145) 
WILLIAM WALTERS vy. FLEETWOOD WALTERS. 


In an action on a bond, where evidence was given that the bond was 
to be delivered up when the obligor paid the costs of a certain 
suit: Ziecid, that this evidence was inadinissible to show that the 
bond was a conditional one, but that it was proper to show that, 
by the agreement of the parties, the bond was to be paid in 
Whole or in part by the payment of the costs of the suit, and. 
therefore, the obligor, if he paid the costs. was entitled to a 
credit on the bond, pro tanto. 


AppzEaL from the Superior Court of Law of Ropeson, at Fall 
Term, 1849, Dick, J., presiding. 

The defendant gave to the plainitff his bond for $50, dated 
24 March, 1846, and payable on or before 24 July, 1846, and 
this suit was brought thereon by way of warrant. Pleas, non 
est factum, payment, and accord and satisfaction. On the trial 
the defendant offered evidence that, prior to the execution of the 
bond, a suit was pending between the parties, which they agreed 
to compromise, and, as a part of the compromise, that the defend- 
ant undertook and promised the plaintiff to pay certain costs in- 
curred in that suit, and that the bond was given as a security 
for those costs and upon an express agreement, at the time of 
the execution of the bond, that, upon the payment of the costs 
by the defendant, the plaintiff should deliver up the bond to 
the defendant. The plaintiif? objected to the evidence, but the 
court admitted it; and the defendant then gave further evidence 
that before this said suit was brought (which was on 15 Octo- 
ber, 1847), the defendant paid the said costs to the clerk of the 
court in which the suit had pended. Thereupon the court gave 
an opinion that, supposing the evidence to be true, the plaintiff 
could not recover; and the plaintiff submitted to a non- 
suit and appealed. (146) 


Mullins for plaintiff. 
Dobbin and Winslow for defendant. 


Reurrin, ©. J. As the amount of the costs which the defend- 
ant agreed to pay, and did pay, is not stated, and the opinion 
of the court was given against the plaintiff without any refer- 
ence to the amount, it must be understood that the opinion 
rested exclusively upon the agreement that the bond shonld be 
void or be delivered up if or when the defendant should nay 
the costs, whether more or less, and upon the fact that he had 
paid them. That is clearly erroneous; for it is, plainly, noth- 
ing less than annexing, upon parol evidence, a condition to a 
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bond which is absolute upon its face. If the agreement had 
been that the plaintiff would accept a deed from the defendant 
for a tract of land, or any other collateral matter, in satis- 
faction of the money for which the bond was given, and the 
thing had been done and accepted accordingly, it is true the 
defendant would have been discharged, as there would then be 
an actual subsequent satisfaction, and it would be immaterial! 
when the plaintiff first agreed that he would accept such satis- 
faction. But in the present case the alleged agreement is that 
the plaintiff would accept a less sum of money, whenever paid, 
in discharge of a bond for a larger sum; which is a thing that 
cannot be, unless the larger sum be regarded in the light of a 
penalty, to be saved on the condition of paying the smaller; and 
it is against fundamental principle to admit parol evidence to 
establish such a condition in opposition to the tenor of the bond. 
If, indeed, the defendant paid the costs in question or 
(147) any part of them, we should hold the amount thus paid 
to be a payment, pro tanto, upon the bond sued on; for 
if a creditor by bond request the obligor to pay a sum of money 
to a particular person, and agree that such payment shall be 
allowed as a payment of so much of the obligation, there is no 
doubt that it may accordingly be treated as a payment or satis- 
faction to that extent. And it can make no difference whether 
the request be at or after the execution of the obligation; since, 
if the former, it is a continuing request, and, until counter- 
manded, authorizes the debtor, in confidence thereof, to make 
the payment to a third person. Therefore, the defendant was 
entitled to credit on the bond for what he paid to the clerk 
under the agreement. But that was all he was entitled to, and 
he could not ask for a verdict that he had paid or satisfied the 
whole sum mentioned in the bond by having paid a less sum 
to or for the plaintiff—since that, in law, is not such payment 
or satisfaction. 
Per Curram. Judgment reversed, and venire de novo. 


Oited: S. ¢c., 84 N. C., 28; Cross v. Long, 51 N. C., 154; 
Martin v. McNeely, 101 N. C., 639. 
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1. In order to constitute an advancement of a slave by parol gift 
there must be an actual delivery and change of possession. 

2. While a son continues to reside with his father the gift has no 
operation, but when he removes and takes the slave with him, 
the advancement becomes effectual, and its value must be esti- 
mated at that period. 

3. A child does not lose the benefit of an advancement of a slave by 
Selling it. 

4, Advancements are understood to be gifts of money or personal 
property for the preferment and settling of a child in life, and 
hot such as are mere presents of small value or such as are re- 
quired for the inaintenance or education of the child. 


AppEAL from the Superior Court of Law of Craven, at 
Spring Term, 1850, Bailey, J., presiding. 

Edward Meadows died intestate in 1846, and the present suit 
was instituted by petition by some of his children against the 
administratrix and widow and other children for distribution 
of his estate. A question was made at the hearing, whether one 
of the children, John A. Meadows, was fully advanced or not; 
and as to that the parties argued on the following facts: Ed- 
ward Meadows was a mechanic, and worked at histrade. When 
this son, John A., was about ten years old, the father pur- 
chased a negro boy, and declared he intended him for his said 
son, and from that time forth the negro was called the son’s in 
the family. The son was then living with his father, and when 
he became large enough he worked with his father at his trade. 
After he became eighteen years old the father allowed the son 
to take the earnings of the negro until he married; and 
when he married he removed to himself, and carried the (149) 
negro with him and kept him in his possession, using 
him as his own until, in July, 1841, for some fault, he sold the 
boy for $700; and the father assented to the sale. On the part 
of the son it was insisted that the gift was made as soon as the 
father purchased the slave, and that the negro should be valued 
as of that period, or, at the latest, when he had the boy’s earn- 
ings; while the other children insist that the son was chargeable 
with the price, $700, and also with the various sums made and 
received by him as earnings of the boy, after the son was eight- 
een. The court held the son to be chargeable with the price 
he got for the negro, that is, the $700; and each side appealed. 


J. HH. Bryan and J. W. Bryan for plaintiffs. 
No counsel for defendants. 
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Rurrin, C. J. The opinion of the Court is clear that there 
was no such possession of the scn, while he continued to hve 
with his father, as could constitute a good gift of the slave as an 
advancement under the statute. An actual delivery and visible 
change of possession are indispensable to constitute a v alid parol 
gift. his point was so fully investigated in ddams v. Hayes, 
94 N. C., 361, that it is only requisite to refer to ihat case as 
settling it. The Court holds, however, that the gift of the negro 
became coniplete, for the purposes of the question before us, 
when the son left the father and actually took the negro with 
him. That was a visible change of possession upon an actual, 
though imperfect, gift by the father; and the negro would, un- 
questionably, have hectt an advancement as of that pe eriod, un- 
der the proviso in the act of 1806, had the son not sold the negro, 

but retained him in his own possession, until the death, 
(150) of the father intestate. Stallings 1. Stallings, 16 N. C., 

298; Hinton ». Hinton, 21 N. C., 587. It seems to the 
Court that to this purpose the possession of the son’s alienee 
is that of the son himself. The substance of the proviso is that 
when a gift of a slave is made by a parent, either expressly or 
by implication, and the parent aetually parts from the posses- 
sion to the child and never again takes it, but dies without other- 
wise disposing of the properiy by any act inter vivos, or by mak- 
ing a will, the gift thereby becomes complete ab initio, so as to 
amount to an advancement from that period. That is the effect 
of what was said upon the construction of the act in the cases 
just cited and in that of Cowan v. Tucker, 27 N. C., 785 8. ¢., 
30 N. C., 428, in which the oe use the expression that the 
parent died “without having resumed the possession,” and the 
like, as equivalent to that in the statuge of the slave 3 “remain- 
ing in the possession” of the child. Several cases may readily 
be put which show that such must be the sense of the act. Sup- 
pose. for example, that a parent gives six slaves to a child by 
parol; if they all hve and remain w vith the child until the parent 
die intestate, the ease is within the words of the act, and the 
slaves constitute an advancement from the time of the gift, and 
the issue of the slaves are deemed to have been the child’s. But 
if one of the six die before the parent, could it be donbted that 
the child would, nevertheless, have to account for that one as a 
part of his advancement? Plainly, he cught; for the gift was 
of the whole at once, as one ady ancement, and the child could 
not keep the other five and their increase, at the original yalue 
of the five, and throw the loss of the death of one on the parent. 
Nav, suppose such a gift of a voung female slave, who after- 
wards has a numerous progeny and dies before the donor: the 
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accident of such death cannot alter the right to the issue, nor 
change the period to which the advancement is to be re- 

ferred. Tor if she had lived longer than the donor, she (151) 
would have been, alone, the advancement, and no notice 

would be taken of the children, which would be regarded as be- 
longing to the child, as they came in esse, as incident to the 
child’s title to the mother. Surely, the Legislature could not 
mean that the death of the woman should make her cease to be 
an advancement, and, further, convert the issue into several 
substantive advancements. At what periods would they be ad- 
vancements? ‘They were never “put by the parent into the pos- 
session of the child,’ and the child would not have a title to 
them at all, or would derive it through that to the mother, and, 
consequently, the mother was the subject of the advancement, 
though dead at the period when the child’s title first became 
irrevocable and complete. Again, if the child die before the 
parent and the slaves be taken by the child’s administrator or 
executor, and applied in a course of administration, or held as a 
part of the estate until the parent’s death, it seems plain that 
the slave would still be an advancement to the child as of the 
time of the original gift; for the case would not be within the 
mischiefs against which the act is directed; and if the gift were 
not effectual, the unquestionable purpose of the parent and ex- 
pectation of the son and his ereditors and family would not be 
defeated. So, if there be grandfather, father, and son, and the 
grandfather make a parol gift to the father of slaves, and the 
father makes a like gift to his son of the same slaves, and then 
dies intestate. Now, in such a case, it may be admitted that the 
grandfather could annul his gift and take back the negroes; yet, 
if he did not, it could not have been the intention of the Legis- 
lature that his gift should be annulled, as a matter of law sim- 
ply, since it is plain that, as between the father and his son, the 
portion given to the son was an advancement, and the very pur- 
pose of the grandfather in making his gift originally was to 
enable his son to provide for his family. The possession 

of the grandson in such a case must be deemed that of (152) 
his father, being under him, within the meaning of the 

Legislature. Again, if the fact of the possession not remaining 
with the child at the death of the parent, by reason of the prior 
death of the slave, were to defeat the operation of the proviso, 
it would produce manifest and gross injustice in many cases: 
as, for example, by making the child account for hires or profits 
while he had the possession, thongh the parties contemplated 
no such thing. The case of a sale by the child, not invalidated 
by an objection of the parents, stands upon the same reason 
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with the cases just put. The possession of the vendee is the 
same as that of his vendor, and, instead of impeaching, com- 
pletes the advancement. This sale is called that of the son, since 
the case is understood so to mean. It might be very diferen: 
if the son did not profess to own the slave and not to sell him 
as his, but only under the authority of the father, and to ask for 
the assent of the father as necessary to the validity of the sale. 
Then, indeed, it would be substantially the sale of the father, 
and his gift that of the money, and not of the slave. But here 
the sale is stated to be that of the son, and, cf course, as upon 
his own title; and the assent of his father is to be understood as 
rather evidence of his approbation of the son’s sale, and not im- 
porting that he, the father, made it cr joined in it. The Court 
therefore holds that, in this case, the advancement 1s to be estl- 
mated as of the day the negro was exclusively in his son’s pos- 
session, that is, when he left his father’s and took the negro 
with him; which may be more or less than the price of $700, 
subsequently received for him—for the case agreed does not 
state the length of time between those events, nor the value at 
the former one. Of course, the son is not hable for hires or 
profits after he had such exclusive possession, as the negro 1s 

then taken to be his. Whether the sums given him by his 
(153) father, while living with him, are advancements or not, 

the case does not furnish facts to enable the Court to 
say; for it does not appear what was the amount of those sums, 
nor for what purpose they were given. It may be possible they 
were advancements, though it is not very probable, we con- 
jecture. Small sums of money given by a father to a son in his 
minority, who is living with him, to supply him with clothing 
or to defray the expenses of the ordinary pleasures and amuse- 
ments of youth in their rank of life, are not deemed advance- 
ments; and the rule would not be varied by the circumstance 
that the father derived the money from any particular source. 
We suppose it most probable that such was the nature of this 
case; and, if so, the opinion of the Court would be that sums 
given for such purposes, though spoken of as the profits of the 
negro. would not be advancements, for advancements are un- 
derstood to be gifts of money or personal property for the pre- 
ferment and settling of a child in life, and not such as are mere 
presents of small value or such as are required for the main- 
tenance or education of the child, which the law throws on a 
father, at all events. Not knowing the facts, however, with pre- 
cision, the Court cannot determine that point definitely. The 
deerce must, therefere, be reversed—each party paving their 
costs in this Court; and the cause must be remanded and this 
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opinicn certified to the Superior Court, in order that the de- 


cree luay be there varied accordingly, and further proceedings 
taken in the case. 


Per CurIAM. Ordered accordingly. 
(ited: oe v. Walton, 42 N. C., 189; Credle v. Credie, 
44 N. C., 2 > Davis v. Haywood, 54 N. C., 957; Shiver v. 


Brock, 55 < C., 140; Bradsher v. Cannady, 76 N. C., 447; 
Kiger v. Terry, 119 N. C., 459. 


(154) 


THE STATE on THE RELATION OF ISRAEL FANSHAW y. 
WILLIAM JONES ET AL. 


An infant mulatto child was found at the door of a gentleman, who 
took charge of it, and it remained in his pessession for more 
than seven years, he professing that he did not claim her as a 
slave, but believed she was free, and refused to deliver her to 
any persen who could not show a gcod title to her as a slave. 
At his death he left her $200: He/d, first, that if she was free, 
of course the next of kin could not claim distribution of her or 
of the legacy; secondly, if she was a Slave, the next of kin were 
entitled to distribution of the legacy, and also of the girl herself, 
if be had her three years or more in adverse possession; and 
that, to vest the title of the slave in him by virtue of the statute, 
it was uot necessary that he should have claimed her as a slave. 


AppEAL from the Superior Court of Law of Curriruck, at 
Spring Term, 1849, Manly, J., presiding. 

This is an Reto of debt on the bond given by Jones as the 
administrator of the will annexed by Henry Britt, deceased. 
Pleas, conditions performed and no breach. ‘The lator is the 
adm amistrator of the testator’s widow, who dissented from her 
husband’s will. The breach as sioned is In not distributing a 
negro slave named Mary Ann and the sum of $200, left by the 
testator and not effectually disposed of in his will. It was ad- 
mitted at the trial that, if entitled at all, the relator was entitled 
to one-third of the negro and money, and that, before suit 
brought, he demanded the same of fhe defendant Jones, who 
denied the relator’s right to any part of the fund. In the will 
there is the following clause: “The girl Mary Ann, which was 
picked up or found at my dooy, is to remain with my wife Polly 
until she arrives at the age of twenty-one; and then it is my 
will that she be and enjoy “all the benefits of a free per- 
son of color. I also give and bequeath to the said Polly 3) 
the sum of $200.” 
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For the purpose of showing that the girl Mary Ann was the 
slave of the testator, the relator gave evidence to the following 
efiect: he testator resided in Currituck County, and about 
1829 one Wilson, who resided in the same eounty, sold to one 
Willis a female slave, named Milly, who was pregnant. Willis 
resided in Caswell County, and was a negro trader. The woman 
ran away from Willis in Currituck, and in some short time 
afterwards she came to the house of a widow lady, who lived in 
Currituck, and a short distance from Britt’s, bringing with her 
a female infant, perfectly naked and apparently not more than 
a day old. The lady told the woman that she and her child 
would die if they continued in that condition, exposed in the 
woods, and advised her to go to her owner. The woman went 
away, and in two or three days afterwards a mulatto female 
infant was found at the door of Britt’s house, who is the girl 
Mary Ann. But the lady did not see the infant in any short 
time, and therefore did not know her to be the same which the 
woman Milly brought to her house; but evidence was given 
that the girl Mary Ann is a bright mulatto and bears a family 
resemblance to the said Milly. Britt and his wife had no chil- 
dren, and took the found child into the house with them, brought 
her up tenderly, and became much attached to her. About 
four years afterwards Willis returned to Currituck and claimed 
Mary Ann as the child of his woman Milly and his slave, and 
demanded her from Britt. But the latter refused to give her 
up, saying that neither Willis nor any other person should 
have her without establishing a title to her by law; for that he 

(Britt) did not claim her as a slave, and believed that 
(156) she was not, but that she was the offspring of a white 

woman and a colored man. Britt frequently made sim- 
ilar declarations until he made his will and died. which was in 
1836. Since that time the girl Mary Ann has lived with the 
defendant Jones, but he did not claim her as a part of Britt’s 
estate, nor as the property of any person. 

Upon the foregoing evidence the court instructed the jury 
that their first inquiry should be whether the girl Mary Ann 
was born a slave or not, which depended upon the fact whether 
she was the child of a free woman or of a slave. Tf thev should 
find that her mother was free, then their verdict should be for 
the defendants. But if they should be of opinion that she was 
the child of the woman Mullv or of any other slave mother, so 
as thereby to be, herself, a slave, the next inquirv was whether 
she was the slave of the testator, Britt. And unon that point 
the court proceeded to say that the possession of Britt, as stated, 
was insufficient ta vest the property in him, unless during the 
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time he claimed a property in her; for, to have that effect, his 
possession must not only have been maintained for three years 
against all other persons, but must also have been maintained 
with a view to his own benefit; and, therefore, if the Jury should 
be of opinion that Britt did not claim Mary Ann as his slave, 
then, also, the verdict should be for the defendants. Irom a 
verdict and judgment against him, the relator appealed. 


Heath for plaintiff. 
Jordan for defendants. 


Rurrin, C. J. The directions were certainly right, if the 
jury believed the foundling to be the child of a free mother. 
But on the supposition that her mother was a slave, the direc- 
tions were clearly wrong, at least as to the money claimed by 
the relator; for, whether the donee of the money was a 
slave of the testator, or of Willis, or of another person, (157) 
she was equally incapable of taking under a bequest, and 
the $200, therefore, resulted to those entitled to the surplus of 
the estate. The Court, however, holds that the whole of that 
part of the instruction was erroneous, if in fact the child was a 
slave. For the possession of Britt, and of the defendant since 
Britt’s death, was, undoubtedly, adverse to Willis, to whom the 
testator refused to deliver the child upon demand. Indeed, the 
instruction supposes the possession of Britt to “have been main- 
tained against all other persons”; in other words, to have been 
adverse to all the world who claimed the girl as a slave; and yet, 
it was laid down further, that such a possession did not vest 
the title of the slave in the testator, if he believed her to be 
free and did not keep the possession with a view to his own 
benefit. The Court cannot adopt that opinion; for the posses- 
sion for more than three vears bars the action of the owner 
under the act of 1715; and then the act of 1820. Rev. St., ch. 
65, sec. 18, is that the person so In possession, and those eclaim- 
ing under him, shall be deemed to have a good and absolute 
title to the slave as against all persons so barred by the statute 
of limitations. When the owner is thus barred and loses his 
action and title, the necro must necessarilv belong to the pos- 
sessor; the stafus of the slave is not changed, but continues, and 
as a slave must belong to some one, and as no one ean recover 
from the possessor. such slave must be deemed in law the abso- 
lute property of the possessor. So the rule was laid down in 
the case of White v. White, 18 N. C., 260, and it governs the 
present case. 

Per Curram. Judgment reversed, and venire de novo. 
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(158) 
JOHN lL. FAIRLY v. MARGARET McLUuAn. 


The interest in a bond payable to A, or to A or order, can only be 
transferred at law by indorsement. 


Appeat from the Superior Court of Law of Ricumonp, at 
Spring Term, 1850, Settle, J., presiding. 


Banks for plaintiff. 
Wenston for defendant. 


Prarson, J. This is trover for three single bonds. ‘The 
plaintiff’s intestate owned the bonds. One was payable to him 
or bearer; the others were payable to him. The intestate deliv- 
ered the bonds to his son, John McLean, saying, “! give these 
to you and your children forever.” The son died soon after 
his father, having the bonds in his possession, and the defend- 
ant, who is his widow, took them into her possession and con- 
verted them. 

His Honor charged that the gift was perfected by the deliv- 
ery; the right thereby vested in the son, and the plaintiff could 
not recover. To this part of the charge the plaintiff excepts. 
We think the exception well founded as to the bonds payable to 
the plaintiff’s intestate. The plaintiff yields the question as 
to the bond payable to his intestate or bearer. 

By the act of 1786 the bonds payable to the plaintiff’s intes- 
tate are considered as if pavable to him or order; and it is 
provided that all such bonds shall be negotiable, and all interest 
and property therein shall be transferable by indorsement in 
the same manner as promissory notes; and, by the act of 1762, 

promissory notes are made assionable in the same manner 
(159) as inland bills of exchange are bv the custom of mer- 

chants in England; and inland bills of exchange pay- 
able to order are, by the law merchant, assignable by indorse- 
ment and delivery. Baily on Bills, 98. 

The result is that the two bonds in controversy were nego- 
tiable by indorsement and delivery. In that way, and in that 

way only, can the right of property be transferred. Both acts 
must concur. An indorsement without a delivery will not effect 
the transfer. Nelson v. Nelson, 41 N. C., 409. And for the 
same reason the transfer is not perfected by delivery without 
indorsement. 

At common law a note or bond was not considered property. 
Tt was not the subject of larceny. It could not be seized upon a 
fiert facias, nor could it be transferred in any way. It was a 
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mere “chose in action,” an ideal thing—giving certain rights to 
the owner—and although courts of equity, from an early period, 
have given protection to persons who, for valuable ccnsideration, 
purchased this ideal thing, or right to have money, courts of 
law have never recognized a third person as being the owner, 
unless the interest and property therein have been transferred 
in the manner prescribed by the statute. 

It is said that by allowing the acticn of trover to be brought 
for the conversion of notes and bonds, the courts recognize them 
as property. That is true to a certain extent; but, although 
recognized as property, non constat that bonds and notes may 
be transferred in any other than the mode prescribed by law. 
Slaves are property; but slaves can only be transferred by gift 
in the manner prescribed by law. 

There must be a ventre de novo. 

Per Curiam. Judgment reversed, and venire de novo. 


Cited: Marsh v. Brooks, post, 411; Backhouse v. Brickh- 
house, post, 405; Herring v. Tilghman, 35 N. C., 393; Killian 
v. Carroll, 1b., 483; Overton v. Sawyer, 52 N. C., 6; Koff v. 
Weaver, 94 N. C., 297. 


(160) 


THE STATE on THE RELATION oF P. W. SPENCER vy. R. M. G. 
MOORE et AL. 


1. /t seems that the presumption of the death of an individual, arising 
from his absence from his domicil for seven years, does not imply 
that he died at the end of the seven years, but he died either 
then or at some other period during the seven years. 

2. The next of kin cannot support an action on an administration bond 
for their distributive shares, because this implies that the estate 
has not been administered, and the action should be by an ad- 
niinistrator de bonis non. 


Apprat from the Superior Court of Law of Hyps, at Spring 
Term, 1850, Barley, J., presiding. 

Samuel Spencer died intestate in Hyde County, in May, 1846, 
and in November following administration of his estate was 
granted to Thomas B. Gibbs, who entered into the usual bond 
for $2,500, with the defendants as his sureties. The intestate 
left ho issue, and Gibbs married his aunt and claimed to be 
entitled in her right, as sole next of kin, to the personal estate. 
He sold the effects and got in the money to the amount of 
$829.09, which he applied to his own use, and then he died 
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insolvent, in April, 1848. John Spencer, a brother of the intes- 
tate Samuel, formerly resided also in Hyde County, and left it 
on 1 May, 1841, saying he was going to some distant Western 
State, and he has not since been heard of; and in May, 1848, 
administration of the estate of the said John was granted to the 
relator, as upon a death and intestacy; and in August, 1848, 
this action was brought on the administration bond, alleging 
the breach to be in failing to pay the said sum to the relator, as 
the administrator of said John, the surviving brother 
(161) and sole next of kin of the intestate Samuel. The pleas 
were conditions performed and no breach. 
Upon these facts the court was of opinion that the plaintiff 
could not maintain the action, and ordered a nonsuit, and the 
relator appealed. 


Shaw for plaintiff. 
W. H. Haywood and Donnell tor defendants. 


Rerrin, C. J. To constitute the relator’s intestate Samuel’s 
next of kin, it is necessary that John should have survived his 
brother: as to which point the only evidence is that, at the time 
of Samuel’s death, seven years had not elapsed from John’s de- 
parture from this State, though that period has now elapsed, 
and had when administration was granted to the relator. It 1s 
thence inferred that John Spencer is now dead, but that he was 
not dead at his brother’s death in 1846. The rule as to the pre- 
sumption of death is that it arises from the absence of the per- 
son from his domicil without being heard of for seven years. 
But it seems rather to be the current of the authorities that the 
presumption is only that the person is then dead, namely, at the 
end of seven years; but that the presumption does not extend to 
the death having oceurred at the end or any other particular 
time within that period, and leaves it to be judged of as a ques- 
tion of fact, according to the circumstances, which may tend 
to satisfy the mind that it was at an earlier or later dav. Doe 
v. Vapeau, 5 Barn. and Ad., 86; 1 Greenleaf Ev., see. 41. The 
authorities, however, are not uniform upon the point. Smith 
vw. Knowlton, 11 N. H., 191. However the rule may be on that 
subject, it is not necessary that the Court should take the 
trouble of investigating, because, at all events, the relator, as 

the representative of the next of kin, cannot have an 
(162) action on the administration bond. By the very act of 
bringing the suit the relator affirms that the first admin- 
istrator had not admimistered the estate. Therefore, the right 
to call him to account and to put the bond in suit is vested in 
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the administrator de bonis non, as the Court has already held 

in Williams v. Britton, ante, 110, upon the authority of Bald- 

win v. Johnston, 30 N. C., 381; Spruall v. Johnston, ob., 397. 
Per Cunrtam. Judgment affirmed. 


Cited: Ferebee v. Baxter, 34 N. C., 65; Spencer v. Roper, 35 
N. C., 333; Strickland v. Murphy, 52 N. C., 245; Lansdell v. 
Winstead, 76 N. C., 369. 


JOHN LAMBERT v. JOAB LAMBERT. 


Where a party offered in evidence the copy of a deed for the purpose 
of showing the receipt of money, and it appeared that the deed 
had not been proved nor acknowledged-by the supposed bargainor, 
but notice had been given to produce the original: Held, that the 
copy was not admissible for any purpose, as the original would 
not be, until properly proved. 


Appean from the Superior Court of Law of Ranpoupn, at 
Spring Term, 1850, Battle, J., presiding. 

This was an action of assumpsit for money paid by the plain- 
tiff, as defendant’s surety. 

On the part of the plaintiff it was proved that the defendant 
was indebted to Abel Cox and several other persons, and being 
about to leave the State, and not being able at the time to pay 
the debts, an arrangement was made between him and his son, 
John R. Lambert, and the plaintiff, that the said John R. and 
the plaintiff should assume his debts, or should become 
security for them, upon his conveying to them a certain (163) 
tract of land and certain articles of personal property to 
be applied to the payment of them. The defendant therefore 
executed to the plaintiff and John R. Lambert absolute deeds 
for two tracts of Jand, and made a verbal assignment of the per- 
sonal property, and they took up and canceled the notes held by 
the defendant’s creditors, and gave their own notes for the 
debts, which the plaintiff pen nen paid, the other surety, 
John QR. Lambert, having become inselvent. 

The defendant insisted that the agreement between him and 
the plaintiff and John hk. Lambert was that the two latter were 
to pay the debts of the defendant upon his conveying to them 
his land and other property; and, consequently, the notes which 
they gave to the defendant’s creditors were given as their own 
in discharge of the defendant’s liability, and that when they 
were paid by the plaintiff it was a payment of his own debts, 
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and not as surety for the defendant. He gave in evidence a 
letter. The defendant contended further, that if this were not 
the true agreement between the parties, but his property was 
conveyed to the plaintiff and John R. Lambert as collateral 
security only, that then the plaintiff and John R. Lambert had 
sold this land and the plaintiff had received more than enough 
to pay the amount of the debt which he now seeks to recover. 
And to prove this, he offered in evidence a copy of a deed for 
the land, alleged to have been executed by the plaintiff and John 
R. Lambert to John Lambert, Sr., the father of both the plain- 
tiff and defendant. This was objected to, because the original 
was not preduced-and because, though it had been acknowl- 
edged by John R. Lambert and registered, it had never been 
proved or acknowledged as the deed of the plaintiff, and conse- 
quently had not been registered as to him. The defendant then 
showed a notice to the plaintiff to produce the original; that 
John Lambert, Sr., was dead, and that the plaintiff and 
(164) another were his executors ; and that at the time of his 
death the testator had property amply sufficient to pay 
$400, the consideration recited in the deed. He then stated 
that the deed was offered only for the purpose of showing an 
acknowledgment by the plaintiff that he had received the 
amount or at least half of the amount of the consideration 
money recited in the deed, and for this purpose and this alone 
it was received by the court. It was then proved that John 
R. Lambert had received $50 only of the purchase money, and 
it appeared that the proceeds of the personal property had been 
applied to the payment of debts not claimed in this action. 

The court instructed the jury that if they inferred from the 
letter offered in evidence by the defendant that the agreement 
between the parties was as the defendant first contended, then 
the plaintiff could not recover; but if they found that the land 
and other property were conveyed to the plaintiff and John R. 
Lambert as collateral security, then the plaintiff was entitled 
to recover unless they were satisfied by the evidence that he had 
actually received from the proceeds of the land sufficient to pay 
the amount now claimed bv him. 

The jury returned a verdict for the defendant; and the plain- 
tiff moved for a new trial, because the presiding judge had left 
the construction of the letter to the jury, instead of deciding 
upon its meaning himself; and because of the admission of 
improper testimony in suffering the defendant to read the deed 
from the plaintiff and John R. Lambert to John Lambert, Sr., 
for any purpose. The court thought there was nothing in either 
of these objections of which the plaintiff had a right to com- 
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plain, and therefore refused the motion for a new trial and 
gave a judgment for the defendant, from which the plaintiff 
appealed. 


Mendenhall for plaintiff. (165) 
W. #1. Haywood for defendant. 


Nasu, J. The plaintiff asks for a venire de novo on two 
grounds. The first, for error in the judge in submitting to the 
jury the construction of the letter which was given in evidence 
by the defendant. The second, for error in suffering the de- 
fendant to read to the jury the copy of the deed from John 
and John R. Lambert to John Lambert, Sr., for any purpose. 
In the argument here the first ground has been properly aban- 
doned. The instrument is so worded that the judge committed 
no error in law in submitting the construction to the jury. In 
admitting the paper purporting to be the copy of a deed of 
conveyance from the plaintiff and John R. Lambert there was 
error. 

The deed had been proved and registered as to John R. Lam- 
bert, but not as to the plaintiff. His Honor rejected 1t as evi- 
dence of a conveyance of the title of the land, but upon notice 
to the plaintiff to produce the original, admitted it as evidence 
of a receipt of the money, or a portion of it, for which it was 
said the land sold. But as far as the case discloses the fact, 
there was no evidence whatever that the plaintiff had executed 
the paper, of which the one offered in evidence was alleged to be 
acopy. The supposed original, therefore, would not have been 
evidence against him. Upon what rule of evidence could the 
copy be? The sole question presented to us at this time being 
the competence of this evidence, our view of the case is confined 
to it. And being of opinion that it was erroneously admitted, 
the judgment must be reversed and a venire de novo ordered. 

Per CURIAM. Judgment reversed, and venire de novo. 


Cited: Tooley v. Lucas, 48 N. C., 148; Williams v. Griffin, 
49 N. C., 32: Todd v. Outlaw, 79 N. C., 237; Duke v. Markham, 
105 N. C., 187. 
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(166) 
DICKSON, MALLORY & CO. vy. PLEASANTS JORDAN ET AL. 
1, No warranty of quality is gmpled in the sale of goods. 


2. If a vendor sells articles, apparently of the kind ordered by the 
vendee, though the vendee has no oppertunity of testing the 
quality until after he has used them. yet. if there be no fraud 
on the part of the vendor, the purchaser must bear the loss if it 
turns out that there is a defect in the articles. 


Appest from the Superior Court of Law of Herrrorn, at 
Spring Term, 1850, Ellis, J., presiding. 


Smith for plaintiffs. 
Bragg for defendants. 


Pearson, J. This was assumpsit. The declaration contained 
two counts: one on a special contract, the other for goods sold 
and delivered. 

The defendants, who were the owners of a fishery, applied to 
the plaintiffs, who were merchants, at their store in Norfolk, 
for ten rolls of “seine rope,” and informed them that it was to 
be used at their fishery. The plaintiffs did not have the article 
on hand, but engaged to proeure it and send it to the defend- 
ants, at the price of 1334 cents per pound, and which was accord- 
ingly done. 

The rope sent was new and of the size and kind known as 
“seine rope.” The defendants used it, but it proved to be of 
inferior quality, and repeatedly broke in drawing the seine, and 
was unfit for fishing purposes. The court instructed the jury 

that if the plaintiffs knew the purpose for which the 
(167) rope was intended, and it was not present at the time of 

the sale, so that the defendants had no opportunity to 
judge of its quality, the law implied a warranty that it should 
be reasonably fit for the purpose of fishing; that if the defend- 
ants, when the rope was sent. could by exariimarien have de- 
tected its bad quality and wnfitness, their reception of it was a 
waiver of the warranty. But if its bad quality and unfitness 
could not be detected except by actual trial and using it in the 
fishing operations, the reception of it was not a waiver of the 
warranty: and if the jury were satisfied that it was in fact of 
bad quality and unfit for fishing purposes, they ought to make 
a reasonable deduction from the price. The jury made a de- 
duction, and the plaintiffs except for error in the charge. 

iG mes eee principle of the common law that no warranty of 
quality is implied in the sale of goods. “Caveat emptor.’ In 
the absence of fraud, if the article proves to be of bad quality, 
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the purchaser has no redress, unless he has taken the precaution 
to require a warranty. This rule is founded in wisdom, and its 
practical good sense is so well fitted to the habits of our trad- 
ing people that we are disposed to adhere to it. We believe 
it is adopted in almost all of the States of the Union where the 
common law prevails. 

The law protects against fraud, and the vendor is held hable 
if he knows of the defect. If he is innocent, the purchaser 
must protect himself by a warranty. And it is supposed that, 
in general, trade is sufficiently protected, in the absence of 
fraud, by the inducement which is held out to all dealers to take 
proper care in the selection of their merchandise, arising from 
the fact that by selling articles of good quality they secure cus- 
tomers, and by selling those of bad quality their customers desert 
them. Merchants buy upon their own judgment; they 
sell upon the judgment of their customers, and only (168). 
undertake for good faith and fair dealing. If a war- 
ranty was implied of the good quality of every article sold, there 
would be but few merchants, or prices would be exorbitantly 
high. 

His Honor was of opinion that, in this case, there were two 
facts which furnished a sufficient ground for making an excep- 
tion to the general rule. The plaintiffs knew the purpose for 
which the rope was intended, and it was not present to be judged 
of by the defendants. One or both of these facts might have 
been a very sufficient reason for requiring a warranty, and then 
it is to be presumed an advance in the price would have been 
insisted on. But we do not see how they can furnish a ground 
for the law to imply a warranty in favor of the defendants, 
when they neglected to take one for themselves. 

The purpose for which an article is intended is known in 
almost every case, and the accident that it happens to be ex- 
pressed, unless it enters into and forms a part of the bargain, 
can make no difference. One buys a set of harness, for in- 
stance, Can it make any difference if he hapnens to say that 
his purpose is to use them for his carriage? The purpose is 
known, whether he says so or not, and the price is the same. 
Where, then, is the consideration to support ‘this implied war- 
ranty: what does he pay for it? The case would be different 
if he should tell the merchant that his carriage was particnlarly 
heavy, or his horses unruly, and he was willing to pav a higher 
price to have the article warranted to be strong and fit for 
his purpose. So, if two men buy scine rope: one savs nothing 
about his purpose; the other most unnecessarily savs he intends 
it for his fishery: both pay the same price, and the rope turns 
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out to be of bad quality; upon what principle can the one insist 
on a reduction, while the other is obliged to pay the price 
agreed on? 

But the rope was not present and the defendants had no oppor- 

tunity, at the time they engaged it, to judge of its qual- 
(169) ity. If the bad quality could not have been detected by 

an examination, and it was necessary to put it in use 
before its unfitness could be discovered, what did the defendants 
lose by not having a chance to inspect 1t? They saw it when 
it was sent, which answered the same purpose as if they had 
seen it when it was bought. One inspects for himself; another 
sends an order; both pay the same price. The rope upon trial 
is found to be unfit. Can there be any difference, and from 
what can the law imply a warranty in the one case and not in 
the other ? 
_ His Honor was of opinion that if the bad quality could have 
been detected by examination, the defendants, by receiving it, 
imphedly waived the implied warranty. We do not clearly 
apprehend the meaning of this part of the charge, unless it be 
that if the defect was obvious the defendants cculd not, in such 
case, complain of being cheated, for their means of information 
were the same as that of the plaintiffs, and a man cannot be 
cheated who acts with his eyes open and knows of the defect 
before the contract is executed. In this we concur. 

The only difference it can make, when the purchaser sees the 
article and when he sends an order or has not an opportunity 
to see it, is that in the former case he judges for himself; in the 
latter he constitutes the vendor his agent to select for him, and 
trom the confidence reposed has a right to expect that the 
vendor will give him the aid of his judgment. But this does 
not furnish ground to imply a warranty; there is no considera- 
tion for that. It only gives him a right to a fair exercise of the 
vendor’s judgment in place of his own, and he has no cause of 
complaint, unless there be fraud, from which the law equally 
protects in both cases. 

The decisions in which an exception is made when the vendor 

is the manufacturer of the article have no application to 
(170) the present case, and we do not enter upon the inquiry 
how far the exception is well founded. 

There was error in the charge. There must be a venire de 
Novo, 

Per Curram, Judgement reversed, and venire de novo. 


Cited: Farmer v. Francis, 34 N. C., 81: Waldo v. Halsey, 48 
‘N. C., 108; Smth v. Love, 64 N. C., 441; Woodridce v. Brown, 
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TILMAN FARROW v. ISATATH RESPESS. 


Ov the guaranty of a note, the guarantee is not bound to show that 
he has made a demand on the maker, but the guurautor is only 
discharged when it appears that he has suffered loss in conse- 
quence of the guarantee’s not using due diligence. 


AppEaL from the Superior Court of Law of Beaurort, at 
Special Term in January, 1850, Battle, J., presiding. 

This was an action of assumpsit upon the guaranty of a note, 
a copy of which, marked A, is sent as a part of this case. 

For the plaintiff it was proved that the note was given by 
the guarantor in payment for the purchase of a share ima vessel. 

At the time when the note became due, on 1 October, 1846, 
the maker had a store in the town of Bath and had #9.000 or 
$3,000 worth of property in possession, and was then supposed 
to be solvent; but on 6 January following he executed a deed 
in trust, and the effects therein conveyed did not pay his 
debts by $5,000 or $6,000. In February or March after- (171) 
wards he died totally insolvent, and no administration 
has been taken on his estate. It was proved that up to the time 
when he executed this deed of trust, he was punctual in paying 
demands upon him, borrowing money to meet such demands 
rather than be sued or warranted upon them; and that, as late 
as the latter part of December, 1846, he borrowed $4.00 from 
the bank by the aid of his father, who was a man of property. 
No evidence was offered of any demand having been made of 
Topping, the maker of the note, nor was it shown that any was 
made upon the defendant as guarantor, until a few days before 
the bringing of the action. This demand was made by Havens, 
to whose use this suit is brought, who has always resided in 
Washington, twenty miles from Bath. 

The plaintiff’s counsel contended that by the special terms 
of the guaranty the defendant was bound absolutely and in all 
events to pay the note; but that, if that were not so, he was 
bound unless it appeared that the money might have been col- 
lected from the maker by the use of reasonable diligence. ‘The 
defendant’s counsel contended that the plaintiff could not re- 
eover, for the want of a demand on the maker of the note, and 
also of a failure to use due diligence in endeavoring to collect 
the money from the maker; and that the question of diligence 
was a question of law, to be decided by the court. 

The court held, and so instructed the jury, that the defend- 
ant was not bound absolutely and in all events, as if he was a 
surety to the note; nor was he discharged by the plaintiff’s fail- 
ing to show a demand upon the guarantor under the circum- 
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stances of this case; that the true inquiry was whether the de 
fendant had sustained any damage by the plaintiff’s failing to 
use due diligence in endeavoring to collect the note from the 
maker, that 1s, such diligence as a man of ordinary prudence 

would use in collecting his own claim; that if they be 
(172) lieved that the plaintiff could not have collected the 

money from the maker by the use of such diligence, then 
they ought to find a verdict for him; otherwise, for the defend- 
ant. The plaintiff had a verdict and judgment, and the de- 
fendant appealed. 

| (A) 


$307.70. Wasutneton, N. C., 1 April, 1846. 

Six months after date I promise to pay W. H. Willard or 
bearer three hundred and seven dcllars and seventy cents, for 
value received, as witness my hand and seal. 


L. J. Toprine. [seEat.] 


Upon the back of which note this indorsement appears: 


I hereby guarantee the payment of the within note to Tilman 
Farrow. 


26 Apru, 1846. 


TsataH ReEspsEss. 


No counsel on either side. 


NasH, J. On the part of the defendant it 1s objected that the 
plaintiff cannot maintain the action for the want of a demand 
on the maker of the note, the subject of the guaranty, and also 
because of a failure on the part of the plaintiff to use due dili- 
gence in endeavoring to collect the money from the maker of 
the note, and because the question of diligence was one of law, 
to be decided by the court. 

To these objections the charge of the presiding judge was a 
full answer. The jury were instructed that the defendant was 
not discharged, under the circumstances of this case, by the 
plaintifi’s failing to show a demand; that the true inquiry was, 
Has the defendant sustained any damage by the failure of the 
plaintiff to use due diligence in endeavoring to collect the note 
from the maker ?—that is, such diligence as a man of ordinary 

prudence would use in collecting his own claim. That 
(173) he might not be misunderstood, his Honor proceeds: If 
they believed the plaintiff could not have collected the 
money bv the use of such diligence, then they ought to find a | 
verdict for him; otherwise, for the defendant. To enable the 
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jury to come to a satisfactory conclusion on the question, he 
informs them what in law is due diligence. Their attention 
was then drawn, very distinctly, to the true point in issue be- 
tween the parties, to wit, the injury sustained by the defendant 
in consequence of any misconduct of the plaintiff in endeavor- 
ing to collect the money. There can be no doubt but that the 
indorsement cf the note by the defendant is an express guaranty. 
It is so in its terms, and was not made simultaneously with the 
note, but nearly three months thereafter. “I hereby guarantee 
the payment of the within note to Tilman Farrow.” There is 
no room for construetions; lt is a positive undertaking, and the 
defendant assumed all the responsibilities of a guarantor, and 
no more. After ascertaining the true character of the contract 
on the part of the defendant, the only inquiry is as to the fact 
of damage to him resulting from tho laches of the plaintiff. If 
the plaintiff has, by any misconduct of his, put it out of the 
power of the defendant to secure himself in part or in whole, to 
the same extent is his claim upon the guarantor diminished. If 
the loss has been a total one, his claim is gone; if a partial one, 
he is entitled to redress pro tanto; because the obligation of a 
grantor is, that if the money, by due diligence, cannot be col- 
lected out of the maker of the note, he will pay it. Ordinarily, 
it 1s the duty of the holder of a euaranty to demand the money 
of the maker of the note; but 1f the maker be insolvent, it is not 
necessary. In thisa onaranty differs from an indorsement. In 
the latter case the indorsee is bound to striet punctuality in pre- 
senting the note for payment, and giving notice, by the earliest 
opportunity, to the indorser sought to be charged, of its 
dishonoree. Any neglect in either of these particulars (174) 
will discharge the indorser, without any proof on his 
part of any loss or injury resulting from it. But negligence 
alone will not discharge a guarantor. He must go further, and 
show that by 1t he is injured. Shewell v. Knox, 12 N. C., “404: 
Ashford v. Robinson, 30 N. C., 144; Story on Notes, sec. 400: 
Vanevar v. Woolly, 3 Bar. and Cross., 439, 447. The question 
was fairly and fully left to the jury. and ‘they found that the 
defendant had suffered no loss by any negligence of the plaintiff, 
and, according to the authorities cited, the plaintiff was entitled 
to a verdict for the full amount of his claim. 

We find no error in his Honor’s charge, and the judginent 
must be afiirmed. 

Per Curiam. Judgment affirmed. 


Cited: Rowland v. Rorke, 49 N. C., 339; Kenyon v. Brock, 
72 N. C., 557; Sullivan v. Field, 118 N. C., 360. 
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CHARLES L. GURVIN v. JAMES W. CROMARTIE. 


A promise by A, that if B will marry and have a child by his wife, he 
will pay him a certain sum, is a valid contract, and, upon the 
contingency happening, B is entitled to recover the amount, with 
interest from the time his child was born. 


AppEaL from the Superior Court of Law of Brapen, at 
Spring Term, 1850, Settle, J., presiding. 

The action is assumpsit on special promises of the defend- 

ant’s testator, James Cromartie, to pay the plaintitf 
(175) $500 in consideration that the plaintiff would marry and 

have issue of the marriage; and they are laid in different 
ways in several counts. Plea, non assumpsit. 

On the trial the case upon the evidence was this: a tract of 
land was devised to the plaintiff in fee simple, but with a limi- 
tation over to another person in case the plaintiff should die 
without leaving lawful issue surviving him. In 1843 the plain- 
tiff sold the jana to James Gromaric for $1,000, and conveyed 
it to him by a deed of bargain and sale in fee with general war- 
ranty. After the deed was executed, Cromartie “said to the 
plaintiff, who had never been married, “Now, Charles, be smart 
and get a wife and have a child, and T will give you $500.” In 
December, 1842, the plaintiff married; and, upon hearing there- 
of, Crom artie said that he was bound to pay the plaintiff 
8500 if his wife should have a child. In February, 1846, the 
plaintifi’s wife had a child, and, Cromartie being then dead, the 
plaintiff gave notice to the defendant, the executor, and re- 
quested payment—which being refused, the plaintiff brought 
this action. 

The counsel for the defendant insisted that there was no con- 
sideration to support the promise; that there was no evidence 
of any assent to the contract on the part of the plaintiff; that 
the plaintiff had not married and had issue within a reasonable 
time, and that there was no evidence that the plaintiff was the 
father of the child his wife had. For those reasons he prayed 
the court to instruct the jury that the plaintiff could not re- 
cover. But the court refused to give that instruction; and his 
Honor told the jury that if thev found that the plaintiff ac- 
cepted the offer of Cromartie, and in consequence and by reason 
thereof married, and had issue by his wife at the period men- 
tioned and gave notice thereof to the defendant, he was entitled 
to recover. The jury gave a verdict for $500, with the interest 
accrued after the demand. and judgment was given therefer, and 
the defendant appealed. 
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Strange for plaintiff. (176) 
W. Winslow for defendant. - 


Rurrin, C. J. It is not needful to consider of the benefit 
which the marriage of the plaintiff and the birth of issue might 
have been to the testator in preventing the estate, which he had 
purchased, from going over and making his fee absolute; since, 
without doubt, marriage is a valuable consideration, and suth- 
clent to support a contract, whether executed or executory. It 
is generally the sole consideration on which marriage settlements 
are founded, and it sustains them against the creditors of the 
contracting parties and purchasers from them. It was so de- 
eided by Lord Clarendon in Douglass v. Ward, 1 Chan. Cas., 
99; and in Brown v. Jones, 1 Atk., 188, Lord Hardwicke said 
that a settlement on the wife before marriage, though without 
a portion, 1s good—for marriage itself is a consideration. It is 
most clearly so, for by the marriage the respective parties incur 
duties and obligations to or in respect of each other, and the one 
acquires in the estate of the other, or loses in his or her own, 
certain rights which are valuable in a pecuniary sense. So, mu- 
tual promises between a man and woman to marry will sustain 
each other, and the party violating his or her promise is liable to 
the action of the other, as is often seen. In like manner a 
promise by one man to another to pay him so much in consid- 
eration that he will marry a certain woman is valid. The same 
reasons make it so upon which a marriage settlement is upheld 
upon the consideration of the marriage. There are many cases 
of actions on collateral promises to one in consideration that 
the promisee will marry a third person. In Browne v. Gar- 
borough, Cro. Eliz., 63, the promise was to a woman, that if 
she would marry one R. B., and one J. B. should not assure to 
them certain land, then the defendant would pay her $100; and 
the marriage took effect, and an action was brought 
thereon by the husband and wife. After verdict for the (177) 
plaintiffs on non assumpsit, it was moved in arrest of 
judgment that there is no sufficient consideration, as the defend- 
ant was a stranger to the feme. But the court gave judgment 
on the verdict, giving as one reason that it was intended the 
woman was induced by the promise to marry R. B., which other- 
wise she would not have done, and peradventure she trusted the 
defendant rather than J. B. Bradford v. Foder, Cro. Jac., 228, 
and Beresford v. Woodroff, 1b., 404, are other stances in which 
similar actions were sustained. It is true that in those cases 
it happened that the person whom the plaintiff was to marry 
was a relation of the defendant, and that in Browne «. Gar- 
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borough some stress was laid on that circumstance. But it is 
quité clear that was not material; for it is not the benefit that 
may accrue to the promiser or his relation which constitutes 
the consideration in such a case, but the liabilities incurred by 
the person marrying and the effects the marriage may have on 
his or her estate, real or personal. .\ccordingly, we find a prece- 
dent, 2 Went., 492, in which the declaration was on a promise 
to pay the plaintift £7 in consideration that he would marry 
one D. B., who then had a bastard; and there is another prece- 
dent, 2 Chit. Pl., 254, in which the declaration is on a promise 
to pay the plaintiff a sum named for marrying one Ek. F., with- 
out otherwise describing her as of kin to the defendant, or as 
under any particular discredit or disadvantage. In Ex parte 
Cottrell, Cowp., 742, a person gave to another a bond to pay 
him certain sums by installments, in consideration that he 
would marry a woman by whom the obligor had several bastard 
children, and, after the marriage had, the obligor became bank- 
rupt, and the question was whether the obligce could prove this 
debt under the commission. A case was sent out of chancery to 
the Court of King’s Bench for the opinion of the court 
(178) of law. The court interrupted the counsel for the cred- 
itor by inquiring what could be objected to the bond; 
and when the counsel on the other side contended that the debt 
could not be proved, because it was not founded on a good con- 
sideration, Lord Mansfield rveplhed that the consideration was 
. good between the parties, as it was a stipulation between them in 
consideration of marriage; the one having performed his part 
and married the woman, the other was bound to perform his. 
Those cases and precedents fully establish that a promise to pay 
a man for marrying a particular woman will maintain an ac- 
tion, after the marriage had. It follows that a promise to pay 
him for marrying any woman, without designating one in par- 
ticular, is likewise valid; for there is no perceptible distinction 
on which the law can give an action in the one ease and not in 
the other. It was argued, indeed, that it might be a prejudice 
to one to marry a particular woman, and by possibility, in such 
a case, the man would not have married her had it not been for 
the promise ; whereas marriage generally is to be taken to be 
to the party’s gratification and benefit, and when he is left at 
large to his own free choice, his marriage cannot be intended to 
be to his disadvantage ; and, therefore, that 3 in this last case the 
marriage 1s not a sufficient consideration. But the distinction 
seems to be entirely untenable, for experience proves, even when 
the parties are of their own exclusive selection, marriages may 
or may not be judicious or happy. And it is just as much an 
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act of prudence for a man to refrain from marrying any woman 
without having a competent livelihood for himself, his w ife, and 
a family, as it is for him, under those circumstances, not to 
marry a particular woman. Jn either case he may be induced 
to marry or not to marry by his having or not having a reasona- 
ble consideration. But the law does not inquire whether the 
party has or has not made a fortunate match, because it 1s not 
the adequacy of the consideration which determines the 
validity of the promise, but it is the doing of something (179) 
by the party to whom the promise is made. and 1f is a 
familiar elementary principle that such act, however trifling, 
ecnstitutes a sufticient consideration. The ae of marriage with 
any one woman must, In this point of view, be the same as that 
with any other; | therefore, as far as the objection to the 
want of a consideration affects the case, the eee pete to the 
jury were right. 

It was next said that the plaintiff gave no such assent to this 
promise as amounted to a contract between the parties, on which 
the other party could have an action; and so it was void for 
want of mutuality. That is but presenting the last objection 
in another aspect, and therefore cannot avail. There are two 
modes of making simple contracts and declaring on them. The 
one 1s, when one party promises to do a certain thing, and in 
consideration of that promise the other party engages to do 
something on his part. Then, as nothing is done but the mak- 
ing of the promises, it is absolutely necessary that mutual valid 
promises, amounting to an express contract, should appear; 
otherwise, one of the parties might claim the benefit of the 
promise of the other, without in return doing any act or being 
hable for anv loss whatever. And in such a case it 1s neces- 
sary onlv to set out the mutual promises, without averring per- 
formance on the part of the plaintiff. The other mode is, when 
one party promises, in consideration that the other will or will 
not do some act. Then no mutual promise need he set forth 
or exist; but it is necessary and sufficient to show the act done. 
It is not requisite that 1t should appear the plaintiff might 
have been sued for not doing the act; for he mav recover after 
the thing done, though it was at his election whether he would 
do it or not up to the moment of its exeention. Thus, in an 
action on a promise to pay the debt of another in consideration 
of forbearance. the declaration sets forth no agreement 
of the plaintiff to forbear, but only the premise of the (180) 
defendant to pay un on the consideration of forbearance 
for the particular time, and, then, that the plaintiff, confiding 
in the defendant’s undertaking. did forbear during the preseribed 
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period. In like manner are framed the precedents upon prom- 
ises to pay one for marrying a particular person. They set 
forth that in consideration that the plaintiff, at the instance of 
the defendant, would marry A. B., the defendant promised the 
plaintiff to pay, etc., and that the plaintiff, confiding in the 
promise, afterwards married, ete. In no instance is there an 
averment, or 1s it set forth as a part of the consideration, that 
the plaintiff agreed to marry, excepting only when the action 
is between a man and woman for breach of promise to inter- 
marty. The declaration alleges merely that the plaintiff in 
fact married, and that thereupon the action arose upon the de- 
fendant’s promise. For in all such cases it is the intendment 
of the law that the marriage was induced by the promise, and 
therefore 1t Is not necessary to aver or prove that it was done 
at the instance of the defendant. Seresford +. Woodroff, Cro. 
Jac., ota Poynter v. Poynter, Cro. Car., 194; Bockenham »v. 
Thacker, 2 Vent., 71. There is, however, another case which 
presents a AgeuvarkAable instance of the validity of a prornise bv 
oue person to pay a suin of money for an act done by:another, 
when no other person is or can be found to do the act, the right 
to claim the benefit of the promise arises simply from the per- 
formance of the act by any person and without any previous 
communication with the defendant. It is that of the promise 
of a reward for appreliending a felon, discovering lost goods, 
or the lke, in which the promise ix deemed to be a continuing — 
one, and to be binding in favor of any person who afterwards 
acts upon it. W iiamse v. Carwardirel, 5 Car. and P., 066, 
and + Barn. and Ad., 621. And the precedents of declaration 
upon such offers of reward aver merely that the plaintiff. 
(181) upon the faith cf the offer. did the service, and that the 
defendant had notice thereot. 3 Went., 30. It was not 
necessary, therefore, that the declaration here should have 
averred more than it has, or that there should have been anv 
engagement by the plaintiff to marry, in order to entitle the 
plaintiff to recover upon his marriage and the birth of a child. 
As to the objection that these things were not done in a 
reasonable time, there is nothing m it. The contract specified 
no time within which the marriage and birth of issue should 
oceur; and, from their nature, the party had his lifetime to per- 
form them, and, upon performance completed, could claim the 
compensation agreed on—at least, unless, before anv act done 
by the plaintiff towards performance, the other party had re- 
tracted his offer. 
The last ground of exception was that the plaintiff did not 
prove that he was the father of his wife’s child; and to that. 


188 


N.C.] JUNE TERM, 1850. 


IXELLY v. MUSE. 


was added here that an inquiry on that point would be inde- 
cent, and therefore, also, that the promise ought not to entitle 
the plaintiff to an action. The answer is that there is legal 
evidence of the paternity of the child, as it is matter of law that 
the husband who cohabits with his wife—and nothing to the 
contrary was suggested here—is presumed to be in fact the father 
of the wife’s issue. ‘Then, as to the notion of the indecency of 
investigating an inquiry into the legitimacy of the issue, it 
seems to the Court to be entirely unfounded. This is not a case 
of a wager between two persons upon a question involving the 
feelings of others or naturally calculated unnecessarily to pro- 
duce indecent inquiries. On the contrary, it is a promise to 
pay one a certain sum in consideration of marrying and having © 
issue of the marriage, which is a very common contingency, 
upon which estates devised are enlarged or defeated, and it is 
also a contingency on which almost all the limitations in mar- 
riage settlements depend. They can offend the feelings 

or delicacy of no one, but are contingencies naturally (182) 
connected with the proper provisions for a family, and 
therefore they almost always give rise to important limitations 
in settlements. The present is a transaction much of the same 
nature, whereby the plaintiff, who was single at the time, was 
to become entitled to demand a particular sum from the tes- 
tator upon his future marriage and the birth of issue. 

Per Courram. Judgment affirmed. 


ALEXANDER KELLY v. JESSE F. MUSE. 


Where there is a judgmenf against two or more, an appeal cannot be 
granted unless all the defendants join in the appeal. 


Appeat from the Superior Court of Law of Moors, at Spring 
Term, 1850, Settle, J., presiding. 

The plaintiff warranted four defendants, Muse, Spivey, 
MeNeill and McDonald, on a former judgment for $40, and on 
1 January, 1837, judgment was rendered against the four for 
debt, interest and costs. The justice then made this entry: 
“The defendant Jesse F. Muse, no other defendant in the case 
being present, prays an appeal, and it is granted, by giving 
for surety one William D. Harrington.” In the County 
Court several pleas were put in generally for the defend- (183) 
ants, and the cause pended until July. 1847, when Spivey 
came into court and declared that the appeal had been taken 
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and prosecuted without his consent or knowledge, and moved to 
dismiss the same. The court refused the motion; and then the 
plaintiff moved to dismiss the appeal. But the court refused 
that motion, also, and the plaintiff appealed. The Superior 
Court at the next term refused to take cognizance of the plain- 
tiff’s appeal, and dismissed it, and remanded the case with a 
writ of procedendo to the County Court. At July Term, 1849, 
the plaintiff again moved the County Court to dismiss the 
appeal from the judgment of the justice of the peace, upon the 
ground that it was a joint Judgment against four detendants, 
and one of them only appealed; which motion was overruled, 
and the plaintiff appealed. At February Term, 1850, the Supe- 
rior Court reversed the last decision of the County Court, and 
allowed the motion of the plaintiff to dismiss the appeal, upon 
the ground stated by the plaintiff, and thereupon the defendant 
Muse, by consent, was allowed to appeal to this Court. 


Kelly for plaintiff. 
Mendenhall, Haughton and Winston for defendants. 


Rurrin, C. J. The decision of his Honor, from which this 
appeal was taken, is in conformity with the judgments then 
recently given by this Court in the case of Smith v. Cunning- 
ham, 830 N. C., 460, and Donnell v. Shields, ib., 871, and was, 
probably, founded on those judgments. Of course, as a major- 
ity of the Court concurred in them, his Honor’s decision must 
stand affirmed, unless the minds of those judges can be fully 
convinced that they were, before, wrong. As that is not the 
case, 1t would ordinarily be sufficient to refer to the previous 

cases. But as there is not now an unanimity among the 
(184) judges, it is, perhaps, proper that the reasons which 

govern the majority should be stated a little more at 
large. “Upon recurring to the cases mentioned, it will be per- 
ceived that they occurred in 1848, and that the whole Court 
at that time united in them; and also that they professed to 
follow, and, in fact, do follow a rule laid down upon this point 
in the earlier cases of Dunns v. Jones, 20 N. C., 291, and Hicks 
ve. Gilliam, 15 N. C., 217—the former of which cecurred in 
1838 and the latter in 1833, at which periods two other judges 
sat in the Court, and the Court was then also of one mind. 
Tt is also a fact well known that the case of Hicks v. Gilliam 
was decided in conformity with the previous general opinion 
and the established practice of the profession. Under such 
circumstances the Court does not consider it allowable now, 
whatever might have been the opinions ab ortgine of the judges 
individually. to overturn a rule and principle laid down and 
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acted upon as the ground of decision of the rights of persons in 
such a series of cases. The importance of adhering to -well- 
considered judicial precedents, running through several genera- 
tions of lawyers and judges, can hardly be overrated. It is 
difficult duly to estimate it, except by turning one’s mind to the 
mischiefs which would arise from a total disregard of them, 
and the misery to a people, who could not tell what the law was 
under which they were living until they took the opinion of 
the judge for the time being upon every particular question. 
That would, indeed, be both a new and a dangerous principle— 
one which the Court cannot adopt. But the majority of the 
Court must acknowledge that, as it seems to them, the old deci- 
sions are right which do not allow an appeal to one of two or 
more defendants from a joint verdict and judgment. It is 
true, hardships not infrequently grow out of the rule; and it 
must not be supposed that the judges hitherto have not 

been aware of them, and willing to prevent them, if (185) 
they could. In some of the cases the hardship was as 

great as it could be—for example, in Donnell v. Shields, 30 N. 
C., 871; and observations were made on the hardship with the 
view of calling the attention of the Legislature to it. But the 
grievance has ever been found to be beyond the reach of the 
judicial function. If to be remedied at all, it requires the 
power of the Legislature; and we are persuaded that, whenever 
the attempt shall be made, the subject will be found to be one 
which will require much caution and consideration to provide a 
fit remedy without producing or opening the way for greater 
mischiefs than those obviated. At all events, the courts have 
no power of legislating upon the subject. The statute gives 
the right of appeal, and by it annuls the judgment appealed 
from, and directs a trial de novo in the appellate court, except 
in appeals to the Supreme Court. How is it possible a court 
can say that as to. one of the persons against whom the jude 
ment was given, it is annulled, but not as to the others? The 
language is the same as to appeals by defendants and by plain- 
tiffs. Now, if one defendant can have an appeal, how ean it 
be denied to one of the two plaintiffs? We do not sav that the 
two cases ought to be governed by the same rule; that is for the 
Legislature to determine. But it seems to us, as a matter of 
judicial construction of a statute, or of judicial authority inde- 
pendent of a statute. an action standing for trial on issues be- 
fore a jurv cannot in this State be split un, so that different 
parts of the case will be in different courts at the same time, in 
the one instance more than in the other. It has been supposed 
that the court is at liberty to do so upon what is called a new 
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principle laid down by the Legislature, namely, that contracts 
shall be deemed joint and several, and that actions may be 
brought accordingly. But, clearly, that cannot affect rights to 

which that principle has not been applied by the Legis- 
(186) lature, or alter the constructions of statutes previously 

existing. If the Legislature adopts a new policy, the 
courts must enforce it as far as the enactment commands or 
authorizes. But they cannot carry the principle itself further 
than the Legislature has carried it, so as to make it reach cases 
which the Legislature would not venture to touch. When a 
statute authorized an appeal from a judgment against two upon 
a joint contract, it followed, upon the prineiples of common 
law, that there could not be an appeal, unless both defendants 
joined in it; because the judgment could not be for one and 
against the other, but must be for both, unless it were against 
both. There another statute authorizes a creditor to sue on a 
joint contract as if it were joint and several—that is, to sue 
all the parties together or separately. When the creditor sues 
jointly, surely it is not for the defendants, or one of them, to 
say that the creditor shall be deprived of that privilege, and 
each of them be allowed to appeal and turn the joint action 
into several ones. Nor can the court allow, without some stat- 
ute to help them, that upon a judgment against two the plaintiff 
may take out several executions as upon two separate judgments. 
The symmetry of the law would be completely marred thereby. 
Tt is true that when an action ex contractu is brought against 
two, there may be a verdict and judgment for one and against 
the other, as was held in Jones v. Ross, 4 N. C., 335; and that 
seems to have been carrying the construction of the act of 
1789 very far—turther than, on principle, 1t ought to be car- 
ried, because it allowed of a variance between the declaration 
and evidence by permitting the plaintiff to recover on the sev- 
eral contract of one, when the issue 1s whether the two con- 
tracted together. But it was so decided, and so long decided 
and acted on that in Brown v. Conner, 32 N. C., 75, the Court 

deemed it a duty to submit to it. Yet that decision by 
(187) no means affects the construction of the statutes granting 

anpeals, or alters the rule of law as to the process to be 
sued out on joint judgments. A particular enactment, altering 
the law in one point or on one subject, cannot be judicially 
extended to other points and other subjects not within the pur- 
view of the act; but each statute 1s necessarily to be construed 
in reference to the previous law upon the subject of that act. 
the mischief and the remedy provided by the act. The acts 
granting appeals form a system of law upon that subject, and 
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are to be construed upon their own terms aud such reasons as 
apply to that particular subject; and, as it seems to the major- 
ity of the Court, the point is coneluded by authority and entirely 
supported by reason, that an appeal, on which another trial by 
jury 1s to be had, cannot and ought not to be taken by one of 
several defendants, by himself, so as thereby to split up the 
cause into several parts and greatly multiply costs. 

it must, therefore, be certified to the Superior Court that 
there is no error in the order of that court from which the ap- 
peal was taken to this Court; so that the Superior Court may 
remit the case to the County Court, with directions to dismiss 
the appeal to that court from the judgment of the justice of 
the peace, to the end that the plaintiff may have execution of the 
judgment given by the justice of the peace. 


Puarson, J. This case presents the question, Is a judgment 
against two or more joint? or is it joint and several, and to be 
treated in its consequences as if the defendants had been sever- 
ally sued ? 

The decision of Trice v. Turrentine, 32 N. C., 448, and Jack- 
son v. Hampton, rb., 579, was put by me upon the ground that 
the acts of 1789, 1796 and 1797 were intended to do away with 
the hardships growing out of the doctrine of jcint obligations, 
joint judgments, and survivorships, and had made a 
change in the law by abolishing the principle of the Eng- (188) 
lish law as to joint judgments, ‘and introducing the prin- 
ciple that the defendants in a judgment are to be treated as if 
they had been “severally sued,” whenever the ends of justice re- 
quired it. And I venture the opinion that as we had, by a liberal 
construction of these remedial statutes, adopted a new principle 
and got rid of all those hardships, except one (which is the one 
involved in the present case), it was wiser to rid ourselves of 
that also, by overruling the eases which adhere to the old prin- 
ciple, than to embarrass the law by attempting to sustain those 
cases by distinctions “too fine for use.” 

This case made it necessary to review that opinion. J have 
performed the duty most anxiously, and the result is a clear con- 
viction of its correctness. 

My position is that the statutes referred to changed the law 
and introduced a new principle; that this new principle has 
been acted upon by the Legislature and has been adopted by 
this Court, in two cases, which have never been drawn in ques- 
tion, and which directly conflict with the class of eases adhering 
to the old principle ; and that to relieve ourselves of the confu- 
sion in which we are now involved, and the great confusion to 
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which we will be exposed in future, it is necessary to adopt the 
one principle or the other by overruling the cases which ad- 
here to the old principle or the cases which adopt the new 
principle. If this necessity exists, no one will contend that 
the new principle should give way to the old one, with all of its 
absurd consequences. 

The old principle is that all of the defendants are “a unit” 
and make but one, or, as it 1s elsewhere expressed, “though they 
are several persons, yet they make but one defendant, when 
jointly sued.” 6 T. R., 525. 

As a consequence of this principle, all of the defendants must 

join in an appeal, and the plaintiff, to fx the bail of one, 
(189) must first run a ca. sa. against all. Now, by the cases of 
Trice v. Turrentine, 32 N. C., 443, and Jackson v. Hamp- 
ton, tb., 579, the plaintiff is eed from the hardship of being 
obliged to run a ca. sa. against all of the defendants; and the 
eases of Trice v. Turrentine and Waugh v. Hampton, 27 N. C., 
241, which adhere to the old principle, are overruled. It is 
true, the two judges who make the decision do not agree as to 
the ground upon which it is put. The one adopts a new princi- 
ple and gives the relief directly; the other gives the relief indi- 
rectly, by allowing the plaintiff to instruct the officer not to exe- 
eute the writ upon one; still, the result of the decision is to re- 
heve the plaintiff from a hardship which is a consequence of 
the old principle, and it must weaken the authority of the only 
class of cases which still adhere to it; for if the plaintiff is re- 
heved from one of the consequences, a portion of the defend- 
ants should be. It was the plaintifi’s act to sue both in one 
action, instead of having two actions, and the judgment in those 
eases remained, as to all of the defendants, unreversed and in 
full force; whereas, in this case, the defendant had no option 
as to whether there should be two warrants or one, and the 
judgment wonld be vacated as to one if the appeal is allowed, 
leaving it in force as to the other, just as if there had been two 
warrants. And if the plaintiff, in the one case, is relieved from 
the consequence of his own act, the defendant in the other 
cught not to be prejudiced by the accident, over which he had 
no control, that the plaintiff had sued both in one warrant, 
instead of having several warrants against each, 

At all events, this is a faverable cecasion to assail the old 
principle, and I now proceed to sustain my position. By the 
old principle. if, pending a suit before judgment, one of the 
defendants died. his executor or administrator could not have 
been made lable, although he was the only solvent defend- 
ant. The act of 1797 provides that, in such case, such process 
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(190) and judgment may be awarded against the executor or 
administrator of the deceased defendant as if he had 
been “sued severally.” Here the new principle is announced, 
and is applied to one case, so as to relieve against a hardship 
of the old principle, and the question is, Shall this new prin- 
ciple, by a liberal construction of these remedial statutes, be 
extended to all cases coming within the same mischief, so as to 
relieve against all the hardships? or are we to “stick to the let- 
ter’ and confine the relief to the cases expressly provided for? 

The Legislature has acted upon the new principle. The act 
of 1820 provides that if more suits than one be instituted 
against several obligors, the suits, cn the return of the writs, 
shall be consolidated. Now, the lawmakers must have supposed 
that the old principle and its consequences had been abolished, 
and that ihe new principle, by which the defendants are to be 
treated as if “severally sued,” was in force, or else they intended 
manifest wrong; for, by the old principle, the plaintiff could not 
proceed against the bail of each, as he could have done if his 
suits had been Ict alone; and if one of the defendants had died 
after judgment, the plaintiff had no remedy against his repre- 
sentative; and, on the other hand, the defendants, after the con- 
solidation, must all join in an appeal; whereas, if the suits had 
been let alone, each defendant had the right to appeal; and 
upon the supposition that the old principle was in foree, all 
these hardships were imposed upon the parties by a wise Legis- 
lature to save a little cost. 

Again, the act of 1844 provides that no ca. sa. shall issue un- 
less the plaintiff makes oath that the defendant conceals his 
property. This shows conclusively that in the opinion of the 
Legislature the defendants are to be treated as if they had been 

“severally sued”; for if the defendants are “a nit,” a fraudu- 
lent debtor must go free, if he has an honest codefendant, as to 
whom the oath eannot be made. It is a condition prece- 
dent, and no officer would be justified in issuing a ca. sa. (191) 
against both upon an oath as to one. 

In Jones v. Ross, 4 N. C., 335 (1816), 1¢ 1s decided that in an 
action ex contractu judgment may be against one and in favor 
of the other defendant. This is directly opposed to the old 
principle; and by a liberal construction of the statutes referred 
to, the new principle is adopted, and each defendant is treated 
as if he had been “severally sued,” and this in favor of the plain- 
tiff, who elected to join the two in one action. 

So in Smith v. Fagan, 18 N. C., 298 (1830), it is said 
‘it is the policy of the authorities of the country to extend 
the principle of the act of 1789 as far as will completely remedy 
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the evils at common law,” and it is held that the old principle, 
that a judgment is joint, so that, if one defendant dies after 
judgment, it cannot be enforced against his estate, 1s changed 
by a liberal construction of those statutes which apply to judg- 
ments, as well as to obligations strictly so called. Here, the new 
principle i is adopted, and the defendants are treated as if they 
had been “severally sued,” and this, too, in favor of the plain- 
tiffs. Now, then, can it be insisted that the old. principle should 
be adhered to so as to subject defendants to its hard conse- 
quences? They have no election as to whether there shall be 
one writ or two; and it is but reasonable that although the plain- 
tiff chooses to include them in the same writ, they should be 
treated and allowed the same rights as if they had been severally 
sued. These two cases adopt the new principle, and have been 
acted upon by the courts and the profession ever since. Scarcely 
a court is held where judgment is not rendered against one de- 
fendant and in favor of the cther, and where the representative 
of one defendant, who died after judgment, is not proceeded 

against; and it is done so much as a matter of course, and 
(192) with so little question that many practitioners are not 

aware of the fact that under the old principle the law 
was to the contrary. 

The old principle is adhered to in only one class of cases, 
Hicks v. Gilliam, 15 N. C., 217, and six other cases which fol- 
low it, where it is held that as the defendants are a “unit,” all 
must join in one appeal, and if one refuses, the others must. lose 
their rights, without hope of relief. 

The new ‘principle is adopted in two cases which have never 

been questioned. The old principle 1s adhered to in one class 
of cases, seven in all, but the authority of these cases (as they 
all stand upon the same ground) is weakened by the formidable 
array of numbers. The new principle adopted in Jones v. Ross 
and Fagan v. Smith was so much in accordance with the sense 
of the profession and the common idea of justice that these 
eases have never since been questioned, while the old princi- 
ple, which is acted on in Hicks 7. Gilltam, supra, was so 
much at variance with the sense of the profession and led to 
such hardships that it was not only questioned, but sent up to 
this Court, sometimes under one aspect and sometimes under 
another, and the present is the eighth time that this Court has 
been appealed to for relief. The struggles of the profession 
and of the public against the old principle have been like the 
convulsive efforts of a strong man seeking to relieve himself 
from a weight with which he is oppressed. 

That these two sets of cases cannot stand together is self- 
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evident. The one adheres to the old principle, that the defend- 
ants are a “unit”; the other adopts the new principle, that the 
defendants, although sued together, are to be treated and have 
the same rights as if “severally sued.” That confusion will 
grow out of contradictory decisions based upon these incon- 
sistent principles, and that there is a necessity to adopt the one 
and reject the other, is painfully exhibited by the cases of T'rice 
v. Turrentine and Waugh v. Hampton, overruled by Trice 

v. Turrentine and Jackson v. Hampton, and the case of (1938) 
Brown v. Conner, 32 N. C., 75. There the defendant 

was made to feel the weight of both these inconsistent princi- 
ples; being sued with one Long, and judgment in the County 
Court being rendered against both, according to the old prin- 
ciple, they were forced to appeal jointly. In the Superior 
Court it was proven that Conner was not liable for the debt, and 
a verdict was rendered in his favor, and he had judgment for 
his costs and that he go without day; but, according to the new 
principle, and on the authority of Jones v. Ross, Judgment was 
rendered against Long; and the result was that Judgment was 
rendered against Conner upon the appeal bond, and he had to 
pay the plaintiff’s debt and costs, notwithstanding there had 
been a verdict and judgment in his favor; and such must be 
the hard fate of all defendants until the one ‘principle j is adopted 
and the other is wholly rejected. 

I should not feel at liberty to insist upon overruling the cases 
of Hicks y. Gilliam, and the other cases which follow it, but 
for the fact of their being directly opposed to the two acts of 
the Legislature and the two cases to which I have referred, and 
to which must now be added Brown v. Conner. This, I think, 
not only justifies, but makes it necessary to overrule them. 

No one can read the case of Brown v. Conner, 32 N. C., 75, 
and say the law ought to stand as it does. That case was cor- 
rectly decided. The conclusion is logical: there was no escape 
from it without overruling Jones v. Ross. That had been at- 
tempted in the Superior Court; but this Court sustained it, and, 
in doing so, overruled Hicks v, Gilliam, for the two cannot stand 
together. 

The defendants are a “unit” and must join In an appeal. 
After they join in an appeal they cease to be a unit. and the 
plaintiff is entitled to judgment against one, although he 
shows no cause of action against the other. Is it right to (194) 
let this state of things continue? 

T am not in favor of judicial legislation. Where new com- 
binations of circumstances and changes in the state of society 
develop defects in the law, 1t is the province of the Legislature 
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to remedy these defects. but where a defect is occasioned by, a 
train of decisions, all involving the same error, it is the duty of 
the Court to remedy this defect, because it is the consequence of 
its own wrong action, and it should correct its own error, and 
should not continue in error until “confusion becomes worse 
confounded,” 1n the hope that the Legislature will extend its 
omnipotent arm and help the Court out of a difficulty of its 
own creation. 

The Court not only has power to correct its own error, but it 
is most proper that it should do so; for, knowing the source 
and extent of the error, it can best apply the remedy; whereas, 
the Legislature, not knowing the case “in all of its bearings,” 
may handle the subject too roughly, and while applying the 
remedy to one evil, may affect injuriously important principles 
in other parts of the system. 

Prr CURIAM. Judgment afiirmed. 


(195) 
HENRY HILL vy. STEPHEN DOUGHTY. 


Where one had a claim against three distributees on account of as- 
sets received from an intestate’s estate, and they jointly promised, 
verbally, that they would pay the debt: Held. that this promise 
was void under our statute, being only oral, because each of the 
defendants was liable separately in proportion to the assets he 
had received, and by this promise each made himself responsible 
for the liability of the others. 


APPEAL from the Superior Court of Law of Bravrort, at 
Spring Term, 1850, Bailey, J., presiding. 

The action is assumpsit, and non assumpsit pleaded; and it 
was decided upon the following case agreed: 

in May, 1829, Thomas Doughty was appointed the guardian 
of John Doughty, an infant, and gave bond with George Hill 
as a surety. ‘Thomas Doughty died in 1830, intestate, leaving 
three infant children, the two defendants and a daughter, who 
were his next of kin. William E. Smaw was appointed the 
guardian of the infants in 1835, and in 1838 he. as also ap- 
pointed the administrator de bonis non of Thomas Doughty, 
and received assets of his intestate. When the defendants came 
of age Smaw settled with each of them, and paid to each his 
share of the estate, without taking any refunding bond. In 
1847 John Doughty brought suit on the gu euardian bond of 
Thomas Doughty against Smaw, as his administrator, and 
against Henry Hill, the present ‘plaintiff, as the executor of 
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George Hill, who was then dead, and the damages were assessed 
to $100 for a balance due to the ward, and judgment indorsed 
accordingly. <A fiert facias was issued thereon in Sep- 
tember, 1849, and on 1 December following the present (196) 
plaintiff paid the same. He had before that time settled 

his accounts as executor and paid to sundry legatees all the 
estate, except such parts as were given to him by the will, which 
he retained as his own legacy. At the time of the suit brought 
by John Doughty, Smaw and the sureties to his administrator’s 
bond were insolvent, and have been ever since. While the exe- 
cution was in the sheriff’s hands, the attorney of the plaintiff, 
Hill, informed the present defendants “that he had been in- 
structed to commence proceedings to subject them to the pay- 
ment of the amount recovered, upon the ground that it was a 
claim against their father’s estate, and they had his property”; 
and the defendants then promised the attorney that if he would 
not commence proceedings against them and run them to costs, 
they would pay the execution at or before its return; and the 
attorney informed the plaintiff thereof, and was instructed not 
to commence any proceedings against the defendants until after 
the return of the execution. The defendants did not say expressly 
that each of them would pay a part of the demand, though 
they remarked that their sister was equally lable, and they said 
they would make her pay her proportion. Both of the defend- 
ants, however, when together, told the attorney, as aforesaid, 
that “they would pay the judgment and execution.” 

It was agreed that if the opinion of the court should be for 
the plaintiff, he should have judgment for $124 and the costs; 
and that if the court should be of a contrary opinion, there 
should be judgment as of nonsuit. Judgment was given for the 
plaintiff accordingly, and the defendants appealed. 


J. H. Bryan and J. W. Bryan for plaintiff. 
Donnell for defendants. 


Rurrin, C. J. Several objections were taken at the (197) 
bar to the recovery; but it 1s sufficient to consider one of 
them, as the Court deems that fatal. Supposing, then, that the 
action is properly brought in the individual capacity of the 
plaintiff, and also that the promise is to be deemed joint and 
not construed with reference to the previous several liabilities 
of the next of kin, still the action will not lie, beeause the prom- 
ise was not in writing, The argument for the plaintiff is that 
the defendants were bound in equity to exonerate the plaintiff 
from the payment of the judgment, or to reimburse to him 
what he might pay on it, and that such a lability will support 
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an express promise to pay the money. Without saying how 
far next of kin may, on account of distributive shares received, 
be hable in equity to creditors upon the devastavit and insol- 
vency of the administrator, and admitting such liability for the 
purpose of the present question, and also that an equitable lia- 
bility will sustain an express promise at law, yet it will not 
follow that this verbal promise by two of the next of kin will 
maintain this joint action against them. If an equitable la- 
bility be a good consideration, it is so as far only as the lability 
went; for even forbearance will not uphold a promise to pay 
an unfounded demand. If, then, a court of law can recognize 
an equitable lability as a consideration for a promise, it must 
follow that the Court is obliged to determine the extent of the 
liability in order to ascertain how far it is a sufficient con- 
sideration, and also whether the promise founded on it is such 
an one as may be oral or must be written—in other words, 
whether the equitable liability was that of the party promising 
or of some other person; for the statute, which requires a prom- 
ise to answer the debt of another to be in writing, must, of 
necessity, be construed to mean all debts, whether legal or 
equitable. Now, the hability to creditors of the defendants and 
their sister, as next of kin, was not joint, but arose, if 
(198) at all, by reason of that portion of the assets of their 
father which came to their respective hands as their sev- 
eral shares of the estate. Each was, therefore, lable for only 
an equal proportion of the money—at all events, in the first 
instance, and while the others were able to pay their parts, 
whieh is not questioned here. Hence, it is obvious, if one of 
the defendants had verbally promised to pay the whole of this 
demand, that the promise would not have been binding, under 
the statute of frauds, bevond his own one-third: for, hevond 
that, the liability was not his own, but that of another. It 
seems clear that an undertaking by the defendants in a joint 
form to pay the whole debt cannot alter the rule of law or the 
legal effect of the promise as to each, in that respect; for if 
two persons owe another separate debts, then joint oral promise 
to pay both debts cannot sustain a joint action, since it 1s a 
promise by each to answer for another in respect to all but his 
own original debt. Therefore the plaintiff cannot have judg- 
ment in this action—not against both defendants, as there is no 
valid joint promise; nor against the defendants separately, as 
the plaintiff cannot have judgment against one defendant for a 
part of his demand, and against the other for the residue, 
Per Curiam. J udement reversed, and judgment of nonsuit. 
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(199) 
DEN ON DEMISE OF CLEMENT JOHNSON vy. JAMES FARLOW. 


When a deed from A to B calls for the line of an adjoining tract, testi- 
mony cannot be introduced to control that cali by showing that, 
at the time of the execution of the deed, they ran to a different 
line; that B afterwards said this last was his line, and that A 
and those who claimed under him cultivated for many years up to 

- this line. 


ApprEaL from the Superior Court of Law of Ranpo.pu, at 
Special Term in July, 1849, Battle, J., presiding. 


Morehead and Iredell for plaintiff. 
Winston and Mendenhall for defendant. 


Pearson, J. In 1767 Henry EK. McCulloch conveyed to one 
Thomas King a tract of land, which is represented in the an- 
nexed diagram by the par allelogram A, B, G, O. 

In 1794 a grant issued to one McCrackin for the tract of land 
represented by these letters, T, X, G, R, D, G, J, P, Q, RB, S 
{at G). The grant calls for a post oak, then north 62 degrees 
east 27 chains to a black oak (at R), then east 49 chains to a 
stare in King’s line (at D), then north 29 chains to a black oak, 
his corner (at G), then east 39 chains to a stake (at J), and 
around to the beginning. 

In 1797 King ‘conveyed his tract of land to one Laughlin. 

In 1801 Laughlin conveyed to McCrackin the land repre- 
sented by the letters L, E, H, O, which was the northern part 
of the land deeded to ‘King by McCulloch and a small 
part of McCrackin’s own land represented by the letters (200) 
D, E, H, G. The deed begins at a poplar (at L), thence 
west 130 poles to a corner post oak (at E) on the next side of 
the tract, thenee north 130 poles to a stake (at HL), thence east 
130 poles to a stake (at O), thence south to the beginning. 

In 1807 MeCrackin conveyed 1 fo one Andrews the land repre- 
sented by the letters F (or M), N, U, Z.G, RB, E (or D). The 
deed calls for a post oak im the original line at Z, thence south 
30 chains to the old corner post oak (at G), then north 62 de- 
grees, east 27 chawns to a black oak (at R), then east 49 chains 
to a stake in King’s line (at EF or D), then north to the begin- 
ning. The lessor claimed under Andrews, and the only question 
in the case was, Did the deed from MeCrackin to Andrews, in 
the cal] from the black oak ( at K), “thence east 49 chains toa 
stake in King’s line,’ run to D, or did it stop at HE? It was 
proven that there was a post oak at E, marked as a corner, 
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which corresponded in age with the deed from Laughlin to Me- 
Crackin in 1801, and a witness swore that in 1807, when the 
deed was made by MceCrackin to Andrews, a survey was made 
and they ran the line from K to E and from E to H, and that 
after his purchase Andrews said that a fence on the line E, H, 
was on his line. Several marked line trees were found on the 
line E, H. It was also proven that McCrackin, after he con- 
veyed to Andrews, cultivated up to the fence at E, H, for sev- 
eral years, and that Morrison, under whom the defendant 
claims, after he purchased in 1818, continued to cultivate up to 
the same fence, until 1821 or 1522, when it was turned out and 
permitted to grow up as an old field. The defendant claimed un- 

der one Morvisen, to whom McCrackin conveyed in 1818. 
(201) His Honor charged, “that King’s limiting the line 

B, D, G, according to the original calls, the plaintiff 
would be entitled to recover, unless the defendant could show 
that 1¢ had been subsequently established elsewhere; that when 
McCrackin purchased the upper part of the King grant from 
Laughlin in 1801, he owned the whole land, and it was compe- 
tent for him then to run the line E, H, and ‘establish it as the 
line between his original grant and the land purchased of Laugh- 
lin. And if the jury believed he did so, that line then became 
the [ting line, and would be the line called for in the subsequent 
deeds, unless there was evidence to show that it had been after- 
wards run and established at another place, of which there was 
none. To establish the position that 1 was competent for 
McCrackin to establish the line E, H, upon his purchase from 
Laughlin, the court remarked that if he purchased a part of his 
own land, he would be estopped from saying it was not Laugh- 
lin’s, because he had by his own deed established the line E, H. 
The court told the jury they were to inquire whether the evi- 
dence satisfied them that the line E, H, was established in 1801, 
and if so, they would find for the defendant. But if the evi- 
dence preponderated in favor of the line B, D, G, they would 
find for the plaintiff.” 

Ifis Honor was correct in the position that B, D, G, being 
ascertained to be the King line, the call in the deed to Andrews 
from K “then east 49 chains to a stake in King’s line,” must 
go to the line B, D, G, unless there was something to control it. 
We think there was nothing to be submitted to the jury as suf- 
ficient, 1f true, to have this effect. There was error in submit- 
ting the question to the jury, instead of charging that there was 
nothing to control the call. 

Admit that in 1801, when Laughlin made his deed to McCrack- 
in, the line E, H, was run and marked and established as the 
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line up to which Laughlin conveyed to McCrackin, that 

fact cannot control the call in the deed to Andrews, for (202) 
it was a matter between Laughlin and McCrackin; and 
although MeCrackin has a right to make a line on his own land 
when he pleased, yet the fact of his doing so could not make that 
line “the King line,” so as to have any effect in a deed which he 
‘afterwards made to Andrews, inasmuch as the establishing of 
this new line is in no manner recognized or referred to in the 
deed—the calls are the same as those in the grant to MeCrack- 
in—and no allusion is made either to the fact that McCrackin 
had purchased land of Laughlin or to the fact that the line 
E, H, had been run and marked. The deed to Andrews does 
not connect him with these collateral acts, and his title cannot, 
therefore, be affected by them. 

The testimony that when McCrackin sold to Andrews a sur- 
vey was made, and they ran from R to E, and from E to H; 
that Andrews afterwards said the fence at E, H, was on his 
line; and that MeCrackin and those under whom the defendant 
claims cultivated for many years up to this fence cannot have 
the effect of controlling this call in the deed. It would not be 
admissible for the purpose of controlling “corner and distance,” 
and, a fortiorz, “it cannot control a call for the line of an adjoin- 
ing tract.” 

We are not certain that we comprehend the meaning of his 
Honor in what he says about an estoppel. But we are certain 
that the doctrine of estoppel has no application in this case, 
and the plaintiff has a right to complain of the allusion made 
in reference to it, as being apt to mislead the jury. It may be 
that as between Laughlin and himself, McCrackin was estopped 
from denying that he had purchased up to the new line which 
they had established. But in the same way he was estonned 
from denying that the State had granted to him up to the King 
line, and so there was an estoppel against an estoppel, which 
let: the matter “at large.” After Laughlin had made 
the deed, he had nothing more to do with it. The idea (203) 
that McCrackin was estopped, as against himself, is ab- 
surd, and his Honor could not have intended to express it. The 
truth is that after MeCrackin had become the owner of all the 
land, he had a right to sell off to Andrews just as much as he 
pleased; and the only question was, How much did he convey? 
His deed says he conveyed up to the King line, and there was 
nothing to control it and give to it the same legal effect as if it 
had called for the /ine established by the deed from Laughlin to 
MecCrackin, which is not referred to, and with which Andrews 
and the lessor of the plaintiff, who claims under him, were in 
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no wise connected. So the doctrine of estoppel was not in- 
volved in the case, and the allusion to it had a tendency to mis- 
lead the jury. 

There must be a venire de novo. 

Per CurIAM. Judgment reversed, and venwre de novo. 


WILLIAM IRIONS vy. JOHN COOK. 


Where A, a citizen of North Carolina, appointed B, in Tennessee, to 
lease for him a certain tract of land in the latter State, and B 
accordingly leased it, but the lessor, not being willing to trust 
A, required B to give his own note for the rent, which he did, 
und he afterwards paid it: Held, that this was an undertaking 
by B within the scope of his general authority: that A was bound 
to reimburse him, and that it was not necessary for B to give 
to A avy notice of the payment, to entitle him to an action against 
A for the mouey so paid. 


Appear from the Superior Court of Law of Nasu, at Spring 
Term, 1850, Manly, J., presiding. 
(204) This was an action to recover $130, with interest from 
December, 1847. The plaintiff declared in assumpstt in 
several counts: 1. Specialty on the case. 2. As agent of the 
defendant upon a contract of indemnity. 3. For money paid 
to the use and at the request of the defendant. 4, As between 
debtor and creditor for money laid out and expended at the 
instance and for the use and benefit of the defendant. 

In the progress of the trial it was proposed to read deposi- 
tions taken on 5 and 6 January, 1849. Their admissibility was 
objected to on the ground that the notice of place was not spe- 
cific enough. The objection was overruled. In the deposition 
of John W. Mathews he states that he saw Irions pay Blackwell 
the sum of $130; and it was explained at the time of the pay- 
ment, in conversation between them, to be for the rent of the 
land, taken for the defendant’s use. This conversation was ob- 
jected to, but overruled. The proofs are in depositions and 
letters. 

The defendant contended: 1. That the agent had no author- 
ity to obtain the land upon his own credit; and making a con- 
iract of this sort and paying the money without request could 
nof give him a right of action. 2. That the plaintiff could not 
at any rate sue without a previous notice of the demand. 

The court instructed the jury, if the defendant gave [rious 
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general instructions to rent the land in question for him, with- 
out directing in what particular manner it should be done, and 
it became necessary, in order to attain the object, for the agent 
to make himself primarily responsible, it was within the range 
of his power to do so. And this he might do as well in case 
where his principal was known to the other as where he was 
unknown. And if the agent, Irions, contracted as above sup- 
posed, or by his own eredit, for the land, and kept 1t for his 
principal during the year, and has paid the rent according to 
contract, he is entitled to recover it back, with interest. And 
no notice of the demand or of suit is requisite in such 

case previous to action. (205) 


Loutssure, N. C., 11 January, 1846. 
Mr. Jones: Your letter of the 25th came to hand last night. 
I was glad to hear from you and your family. I got home the 
20th of last month, but would have got hoine sooner, if I had 
eome straight on. I stopped nine days at my brother’s, m 
Georgia, and left him anxious for me to stay longer with him, 
but could not. I have bought you a blacksmith. They tell me 
he is a good one. He is about twenty-five years old. If you 
will take him, you ean get him for $800; and if you don’t want 
him, my brother will take him at that price. You may have 
refusal. [ don’t know when I shall start to Tennessee, but will 
come as soon as T ean. If you don’t see me by I March, T shall be 
there by the first of the fall. Tell Mr. Irions I ain much obliged 
to him for his kindness to me, as I did not know but what I 
came up to my promise. If I don’t get to Tennessee before the 
fall, I shall want the place he has rented for me. ‘ell him not 

to let it go, as I shall want it. My father’s health is very ba 
at this time, but I think it will be so [ can take him out next 


fall, ete. 


To Tizowas C. Jones. 


JOHN Cook. 


Nasv, J. Several exceptions were taken by the defendant to 
the competency of the evidence offered by the plaintiff and ad- 
mitted by the court. The first is as to the admissibility of the 
depositions—the notice under which they were taken being, as 
insisted, not sufficiently explicit. Without passing any opinion 
upon the point raised, it is sufficient that there was a eroass- 
examination by the defendant. As the object in giving 
notice is to enable the party to prepare for the exami- (206) 
nation and to attend if he thinks proper, if he does attend 
and cross-examine the witness, a waiver of the notice is to be 
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presumed, and the deposition is well taken without showing any 
notice—the very object of giving it is attained. Beasley v. 
Downey, 82 N. C., 286. 

The next exception is as to the conversation between Irions, 
the plaintiff, and Blackwell, the person from whom the land 
was rented, which was made at the time the rent was paid. 
The plaintiff took a receipt from Blackwell for the mcney, the 
parties then stating for what it was given. It is a familiar 
rule of law that declarations made by a party at the time a par- 
ticular transaction takes place are pars rei gestw, a part of the 
transaction, as explanatory of it. It is true, parol evidence can- 
not be received to varv or alter a written contract; but this is 
a receipt, and may ve explained by other testimony, because the 
law does not consider the writing as the best evidence of the 
transaction to which it relates. 38 Phil. Evidence, 1475, in 
noies. Now, the parol evidence was given, perhaps unnecessa- 
rily, to explain why and for what purpose the money was paid 
by the plaintiftl. The declarations were properly received. 

The defendant contends that the agent had no authority to 
obtain the land upon his. own credit, “and that making a con- 
tract of this kind and paving the money, without request, could 
not give a right of action; and, second, that the plaintiff could 
not, at any rate, sue without a previous notice of the demand. 
Neither of the objections cnn avail the plaintiff, under the facts 
stated In the case. [tis a sound principle that one man cannot, 
by paying a debt of another, without his request, make him his 
own debtor, and thereby entitle himself to an action against him. 
But that principle has no application nere. The plaintiff was 
not acting officiously, either in binding himself or payimg the 

money. The exception concedes that the plaintiff was 
(207) the agent of the defendant. The case shows he was his 

special agent. to do a particular thing, with unlimited 
powers as to the mode and manner of doing it. His instruc- 
tions were to rent that particular piece of land at the price of 
$120; but if he could not get it for that, to give Blackwell hi: 
price. Such an agency is sometimes called a general agency. 
Story on Agencies, sec. 18. Were the means used bv the de- 
fendant unusual, in making such a contract as he did make? 
Was there anything in the i instructions received by him which 
forbade the use of such means? The object of the defendant 
was to rent that piece of land, and the plaintiff was instructed 
io give the lessor his price. But Blackwell would not take the 
defendant as his debtor, but insisted that the plaintiff himself 
should become bound. He did so; and without it the lease 
would not have been made. Under such circumstances the plain- 
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tiff had the right to bind himself to pay the rent. In doing so 
he only bound himself as far as the defendant, his principal, 
would, as a lessor, have been bound. The case further discloses 
that the defendant was apprised by the plaintiff of his having 
rented the land, and the defendant approved of it and directed 
him not to give it up. If the plaintiff had a r¢ght in executing 
this agency to bind himself, then it follows as a necessary con- 
sequence that when he paid the rent the money was paid to the 
use of the defendant, and he is bound to repay it. Mr. Story, 
in his treatise on Agency, sec. 335, states that an agent has a 
right to be reimbursed all his advances, expenses and disburse- 
ments made in the course of his agency on account of and for 
the benefit of his principal, and which grow cut of the employ- 
ment and are incident to it. The direction to give Blackwell 
his own price was an express request to use his own funds or 
credit to effect this object; and it does not appear that Irions 
had any funds of the defendant in his hands. But 
whether the authority was express or not, from the na- (208) 
tute of the agency it was implied. If the lessor had 
insisted that the rent should be paid in advanee, his instructions 
would have authorized the plaintiff to pay it, and he should 
have had a clear right of action against the defendant. 

It is further urged by the defendant that he was a guarantor, 
and, as such, was entitled to notice of the payment of the money 
by the plaintiff before the action was brought. Im the trans- 
action there is no feature of a guaranty. That is a contract, 
ordinarily, of suretyship. With whom did the defendant in 
this case form the contract? Not with Blackwell, the lessor, 
for he knew when he let the land that the plaintiff was the agent 
of the defendant, and he expressly refused to trust his respon- 
sibility, but insisted on that of the plaintiff. It was upon his 
credit the contract was made, and to him alone did he look for 
his rent. With the plaintiff no such contract was made or 
implied, except such as arises In every case where one man pays 
money for another, at his request, and in such eases no notice 
is required of the payment of the money. This is very similar 
to the case where a bill is accepted for the honor of the drawee 
and the acceptor pays the money; the law implies a request on 
the part of the drawee. In the argument, Grice v. Rix, 14 
N. C., 64, was cited. It has no application. The Court there 
decide that where the liability of a party is not direct, but col- 
lateral, and dependent upon the default of another, he must be 
notified of the default before he can be charged. Here the lia- 
bility of the defendant is direct and not collateral, and the only 
default was his own, in not paying the rent at the end of the 
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year or furnishing the plaintiff with funds to do so; and this 
knowledge of the default was, to him, notice sufficient. 
A number of depositions, notices and letters were made parts 
of the case. We must be permitted to suggest that this 
(209) practice is inconvenient and expensive to the parties. 
So many of the depositions or notices as may be neces- 
sary to present the point to the Court are required, and no more 
ought to be incorporated into the case. In this case the clerk 
has not only sent the originals, but also copies; for what pur- 
pose we cannot tell. 
Per Curram. Judgment affirmed. 
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CASES AT LAW 


ARGUED AND DETERMINED 
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AUGUST TERM, !850. 


LEWIS CAMP er At. y. A. R. HOMESLEY. 


1. Where a recovery is had in ejectment, upon the several demises 
of different persons, all the lessors may unite in a joint action 
for the mesne profits. 


2. Tenants in common may, in general, sue separately for trespasses 
on real estate, yet they may also join in such action, in respect 
to the injury being to their joint possession. 


Apprau from the Superior Court of Law of CLEvELannD, at 
Spring Term, 1850, Caldwell, J., presiding. 

The action is brought by Camp and four others, and is tres- 
pass for the mesne profits of a tract of land, recovered in eject- 
ment upon the several demises of the present plaintiffs. Upon 
the trial on the general issue, it appeared that the plain- 
tiffs and the defendant were tenants in common of the (212) 
premises. The counsel for the defendant thereon in- 
sisted that the plaintiffs should not recover, because a tenant in 
common cannot have trespass against his companion; and, if 
that be not so, because the several lessors of the plaintiff in the 
ejectment cannot join in this action. The court gave instruc- 
tions to the contrary, and the plaintiff had a verdict and judg- 
ment, and the defendant appealed. 


G. W. Baxter for plaintiffs. 
Thompson for defendant. 


Rurrin, C. J. The directions were right on both points. 
As the action for mesne profits is substantially a continuation 
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of the ejectment, for the purpose of recovering the actual dam- 
ages which were formerly nominally assessed, it follows that 
whenever a person 1s allowed to maintain ejectment, he may 
have trespass against the same party, by way of completing his 
remedy. Hence, it is settled that, after a recovery in ejectment 
and entry, a tenant in common may sue his companion, who 
ousted him. for the mesne profits. Catting v. Darby, 2 Wm. 
Bl., 1077; Goodtitle v. Tombs, 3 Wil., 118; Holdfast v. Shepard, 
31 N, om 222, Then, as to the other point, although it be true 
that tenants in common may, in general, sue separately for tres- 
passes cn real estate, yet it 1s established that they may also 
join in such action, in respect to the injury being to their joint 
possession. Chamier v. Clingo, 5 M. and S., and Chamuer v. 
Slingow, 2 Chit., 410, are direct decisions to that point; and 
there seems to be no reason why the case of two or more tenants 
in common, thus suing their fellow, after recovering in eject- 
ment, should not fall under the common rule. 
Per Curran, Judgment affirmed. 


Cited: Overcash v. Kitchie, 89 N. C., 392. 


(213) 
ALEXANDER FOX vy. JOHN B. WOOD. 


A ca. Sa. issued by a justice of the peace in Buncombe County ought 
to be returned to the County Court of that county, notwithstand- 
ing the provisions of the act of 1844, abolishing jury trials in the 
county courts of Bunccmbe. 


APPEAL from the Superior Court of Law of Buncomss, at 
Fall Term, 1848, Afanly, J., presiding. 

The only question presented is whether a ca. sa., issued by a 
Justice of the peace in the county of Buncombe, ought to be 
returned to the County or Superior Court, under the provisions 
of the act of 1844, which abolishes jury trials in the county 
courts of Buncombe and some other countics. 

The ca. sa. was in the usual form, and, after directing the 
officer to have the body before some justice of the peace of the 
said county, to satisfy, ete., concludes thus: “and in ease he 
shall give bond and security according to law for his appear- 
ence before your County Court. you are to take the same and 
make return thereof, with all the proceedings in the case, to 
said court, and herein fail not.” 

The atieer took a bond for the appearance of the defendant 
at the next term of the Superior Court, to which court he 
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returned the writ, and the judge below refused a motion to dis- 
miss, entertained jurisdiction of the case, and the defendant 
was allowed to appeal. 


J. Baxter and N. W. Woodfin for plaintiff. 
Henry and Gaither for defendant. 


Rurrin, C. J. His Honor was of opinion that the act of 
1844 transferred jurisdiction in such a ease directly from the 
justice of the peace to the Superior Court. 

We do not concur, but believe the proper construction (214) 
of the act of 1844 only takes to the Superior Court, in 
the first instance, such cases as will require the intervention 
‘of a jury as a matter of course. A statute making an excep- 
tion to the general law should be confined to the object which 
was In view and the necessity which gave rise to it. The stat- 
ute under consideration provides, among other things, that all 
appeals from a justice of the peace in the counties of Buncombe, 
etc., In civil cases shall be returned to the next term of the 
Superior Court. This is not an appeal, and does not come with- 
in. the words, nor does it come within the necessity, of the stat- 
ute; for it may be that an issue of fraud will not be made up. 
In appeals the issue is made and tried by the magistrate, and 
a jury will be required in the court to which it is carried, as a 
matter of course, unless one party or the other makes default. 

Proceedings in bastardy are returnable to the County Court, 
and if an issue is made up it is taken to the Superior Court by 
certiorart. S. v. Sluder, 30 N. C., 487. 

The same principle governs this case. The judgment below 
ought to be reversed and the motion to dismiss allowed. 

This opinion will be certified to the court below. 

Per Curiam. Ordered accordingly. 


Cited: Harris v. Hampton, 52 N. C., 598; Buchanan v. 
McKenzie, 53 N. C., 97. 
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MICHAEL FRANCIS v. WILLIAM WELCH. 


1. A negro slave was permitted by his master to own a horse. After- 
wards the negro was sold to A, and the horse was taken fo the 
latter’s house. <A directed the negro to take the horse away, and 
he was accordingly given to the negro’s son, who was the slave 
of B. B set up no claim to the horse and his slave sold him to 
another person: Held, that A could support no action against B 
for the value of the horse. 


® An executor de son tort is entitled to no action. 


3. One cannot be held liable as executor de son tort where there is a 
rightful executor, except in cases alleged to be fraudulent. 


Appreat from the Superior Court of Law of Haywoon, at 
Spring Term, 1850, Caldwell, J., presiding. 

This is trover for a horse, tried on not guilty pleaded. The 
evidence was that one Love owned a slave, and permitted him 
to purchase a horse and use him as his own. After the death 
of Love his executors delivered the slave to one Prather, to 
whom he had been bequeathed by Love, and Prather sold and 
delivered him to the present plaintiff. When the slave went to 
the plaintiff’s he took the horse with him; but, after some time, 
the plaintiff objected to having the horse kept there, and the 
slave then put him into the possession of his son, who belonged 
to the defendant, and kept the horse on the defendant’s planta- 
tion as his own, the defendant not assuming any control over 
the horse. Afterwards—how long did not appear—the plaintiff 
borrowed the horse from the defendant’s negro to drive to an 
adjoining county, and, on his return, he locked him up in his 
stable for the night. The next morning the horse was gone, 
and afterwards he was seen in the possession and use of the 
defendant’s slave on his plantation for a few days, and until, 

in the absence of the defendant from home and without 
(216) his knowledge, as far as appeared, the said slave sold 

the horse. The plaintiff. in some short time afterwards, 
demanded the horse from the defendant, and then brought this 
suit, 

The plaintiff thereupon insisted that he was entitled to a 
special property in the horse as the bailee of Love’s executors, 
the owners; and further, that, if not so entitled, he had a right 
to the horse as the executor de son tort of Love e, responsible 
over to the lawful executors. But the court refused so to in- 
struct the jury, and the plaintiff submitted to a nonsuit and 
appealed. 


N.Y. Woodfin and J. Baxter for plaintiff. 
Gaither for defendant. 
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Rurrin, C.J. There is no ground whatever for the action. 
If the property were in the plaintiff, there is no evidence of a 
conversion by the defendant, who, when the plaintiff would not 
let the horse stay at his house, merely allowed his negro to keep 
him, and set up no claim to him. Property got by a slave may, 
for his want of capacity, vest in the master; but, certainly, a 
slave cannot, by conversion, divest the property from the owner 
and vest it in his master, so as to render the latter liable for 
conversion. But the plaintiff had, in truth, neither a general 
nor a special property in the horse. According to his own posi- 
tion, the property was in Love’s executors, and from them it 
never passed, as far as is seen; at all events, not'to the plaintiff, 
who purchased the negro only, and not the horse. As to his 
being executor of his own wrong, the answer is that the law 
holds such an executor to many liabilities, but gives him no 
action; and, moreover, that one cannot be held liable as executor 
de son tort, where there is a rightful executor, except in cases 
alleged to be fraudulent. 

Per Curiam. Judgment affirmed. 


Cited: McDaniel v. Nethercut, 53 N. C., 99. 


(217) 
hi. G. MORROW vy. J. B. ALLISON. 


Where a scire facias has been sued out upon a judgment, and. while 
it is in the sheriff’s hands, the parties agreed that the collection 
of the money should be suspended so as to enable them to make 
a full settlement. yet the sheriff is not thereby excused from re- 
turning the process, but is able to an amercement if he fails to 
do so. 


AppEaL from the Superior Court of Law of Haywoon, at 
Spring Term, 1850, Caldwell, J., presiding. 

This is a sceire facias on an amerecement nisi of $100 for not 
making return of a writ of scire facias sued out upon a judeg- 
ment recovered by the plaintiff against one Smith and one 
Rhinehardt and delivered to the defendant, then the sheriff of 
Haywood. The defendant pleaded nu! ttel record of the order 
nist, Which was adjudged against him. He also pleaded spe- 
cially that the plaintiff directed the defendant not to return the 
said writ. On the trial evidence was given on the part of the 
defendant that, while the sheriff had the writ in his hands and 
before the day for the return thereof, an agreement was en- 
tered into between the plaintiff and the defendant in the execu- 
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tion, to suspend the collection of the money mentioned in the 
writ, with a view to a settlement between them in relation to it 
and other dealings between them. The court directed the jury 
that if the parties made such agreement to suspend the collec- 
tion before the return day of the execution, the defendant was 
not liable to be amerced, at the instance of the plaintiff, for not 
returning the execution. The jury found for the defendant and 
he had judgment, and the plaintiff appealed. 


J. Baxter for plaintiff. 
N. W. Woodfin, Henry and G. W. Baxter for defendant. 


(218) Ruorrin, C. J. If this were a rule for an attachment, 
on which the Court could hear affidavits to purge the 
contempt, probably a case might be made for discharging the 
officer. But it is not a proceeding of that sort; and, on the con- 
trary, it is for a penalty expressly given by statute to the party 
grieved against a sheriff who neglects to make due return of 
process delivered to him twenty days before the court to which 
it is returnable. The plaintiff in the execution is, therefore, 
legally entitled to an amercement against the officer who fails 
in that duty, unless he be discharged by the party from its per- 
formance. Though pleaded, there is here nq discharge in point 
of fact. An agreement to suspend the collecticn of the debt, or 
to stay the execution, as it is commonly called, even 1f commu- 
nicated to the sheriff, gives no authority to the officer not to 
return the writ. The return may be material to the creditor in 
several ways: as to enable him the earlier or the more readily 
to sue out another writ, or to rebut the presumption of satisfac- 
tion, or the like. Certainly, a direction not to enforce the imme- 
diate payment of the debt in the execution is not a direction, 
nor even an allowance, that the sheriff should not return the 
writ. The jury, therefore, was not sustained by the evidence 
and ought not to have found for the defendant, and the judg- 
ment must be reversed and a venire de novo awarded. 
Per CURIAM. Judgment accordingly. 


Cited: Swain v. Phelps, 125 N. C., 44. 
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(219) 
WILLIAM PARHAM v. JOSEPH HARDIN. 


1. Where a suit is commenced in the Superior Court for a less sum 
than $60 for goods, etc., sold, or for a less sum than $100 due 
by note, ete, the suit shall be dismissed; and if the party de- 
mands more in his writ for the purpose of evading the law, and 
the jury finds that a less sum is due to him than that of which 
the court has jurisdiction, he shall be nonsuited: Provided, that 
if the party will make affidavit that the sum for which he has 
sued is really due, but he cannot establish it for want of proof, 
or that the time limited for the recovery of any article bars a 
recovery, then the plaintiff shall have judgment, ete. 

2. Held, that the same rules apply to suits in the Superior Court of 
Cleveland County, removed under the private acts of 1844 and 
1846, from the County to the Superior Court of that county. 


AppreaL from the Superior Court of Law of CLEvELAND, at 
Spring Term, 1850, Caldwell, J., presiding. 


J. G. Bynum for plaintiff. 
J. Baxter and G. W. Baxter for defendant. 


Nasu, J. The action was commenced in the Superior Court 
of Cleveland. The declaration was in indebitatus assumpsit 
for $100. On the trial the plaintiff proved an account for $61, 
which was reduced by a payment to $41, for which sum the 
jury rendered a verdict. The court, on motion of the defend- 
ant, set aside the verdict and nonsuited the plaintiff, because 
the court had not jurisdiction. 

By section 40 of the act of 1836 it is enacted “that no suit 
shall be originally ¢ommenced in any court of record for any 
debt or demand of less value than $60, for goods, wares and 
merchandise,” ete., “nor for any sum of less value than $100 
due by bond, note,” ete. By section 41 it is provided, “if 
any suit shall be commenced in any of the said county (220) 
courts for any sum of less value than $60, contrary to 
the provision of the preceding section, the same shall be abated 
on the plea of the defendant,” ete. Section 42 directs that “if 
any suit shall be commenced in any of the Superior Courts, con- 
trary to the provisions of section 40, the same shall be dismissed 
by the court, and if any suit shall be commenced in any of the 
Superior Courts contrary to the true intent and meaning thereof, 
or if any person shall demand a greater sum than is due, on pur- 
pose to evade the operation of this act or otherwise, and by the 
verdict of a jury it shall be ascertained that a less sum is due to 
him in principal and interest than by the provision of the said 
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section 40 the said court has jurisdiction of, then and in that 
case it shall be the duty of the court to nonsuit the plaintiff; 
and he shall pay all costs: Provided, that if the plainiff will 
make an affidavit to be filed in the case, that the sum for which 
the suit is brought is really due, but that for the want of proof 
or that the time limited for the recovery of any article bars a 
recovery, then the plaintiff shall have judgment,” ete. 

The result from these different sections is that if a suit be 
commenced in the County Court for a sum of less value than 
$60, it shall be abated upon the defendant’s plea. He cannot, 
if he plead in chief, avail himself of the prohibition by a mo- 
tion to dismiss. If the suit be in the Superior Court, and be 
commenced for, that is, “af the writ demand, a less sum than 
pointed out in section 40, the court shall dismiss it.” Clark v. 
Cameron, 26 N. C., 161. The object of the Legislature, however, 
might be evaded in the latter case by demanding in the writ a 
sum which would give the court jurisdiction, when, really, a 
less sum was due. In such case the court cannot dismiss the 

suit. It cannot judicially know the fact to be that it had 
(221) not jurisdiction; but that diftheulty 1s met in section 42. 

If the suit shall be commenced contrary to the provisions 
of section 40, or if a greater sum 1s demanded in the writ than 
is due, with the intent to evade it, and the verdict of the jury 
shall be for a sum less than that which gives jurisdiction to the 
court, the plaintiff shall be nonsuited and pay the costs; and 
the Legislature considers the finding of a less sum by the jury 
as proof of the entent of the plaintiff in demanding a larger 
sum than is found due. And such has been the practice under 
the act, as far as we are informed. But it is not conclusive 
upon the party—for he may, under the first proviso, show that 
the sum really due is such as to give jurisdiction to the court. 
The plaintiff, however, contends that, as he could have brought 
his action in the County Court by the general law, and as Jury 
trials in that tribunal are abolished in Cleveland County and 
transferred to the Superior Court, by a just construction of the 
local acts, advantage must be taken of the want of jurisdiction, 
as is pointed out in section 41, and that the provisions of sec- 
tion 42 do not apply to such a case. We do not concur im this 
view of the law. By the local act of 1846, ch. 150, the trial by 
jury is abolished in the County Court of Cleveland, and it 1s 
declared that an act passed in 1844, giving to the Superior 
Courts of the counties of Yancey and others original and ex- 
clusive jurisdiction in all cases where the intervention of a jury 
may be necessary, shall extend to the county of Cleveland. By 
section 5 of the act of 1844 all suits are directed to be brought 
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in the Superior Courts of the counties embraced in the act. By 
the local act of 1846, section 41 of the general law, so far as the 
county of Cleveland is concerned, is repealed. The jurisdiction 
of the County and Superior Courts 1s not concurrent in all 
suits upon money demands. The private act of 1846 

did not increase the jurisdiction which the Superior (222) 
Court of Cleveland would have had under the general 

law; its only effect in this particular was to increase its busi- | 
ness by throwing into it original suits which might have been 
brought 1m the County Court; nor does it disturb the provisions 
of section 42 of the general law. As to the proceedings of the 
Superior Courts, they remain as they were under the act of 
1836. By this latter act the finding of the jury ascertains the 
sum actually due to the plaintiff, and also the intent with which 
a larger sum was demanded in the writ, “to wit,” to evade the 
act; and but for the proviso, 1t would have been conclusive upon 
the plaintiff, and the court would have been imperatively bound 
to nonsuit him, non obstante veredicto. But the proviso put it 
in his power to avoid the conclusion, if the facts will justify 
him in making the required affidavit. This has not been done, 
and the court committed no error in the judgment pronouneed. 

Per Curiam. Judgment affirmed. 


JOSEPH BROWN vy. JAMES RAY, Sr. 


Where A contracted to deliver to B a certain quantity of corn, if 
ealled for by a particular day, and B did not call for it till some 
time afterwards: J7e/d, that B was not entitled to recover in 
assumpsit on the contract. 


Apprrat from the Superior Court of Law of Yancry, at Spe- 
cial Term, in July, 1850, Battle, J., presiding. 


N. W. Woodfin for plaintiff. (223) 
J. W. Woodfin for defendant. 


Nasu, J. The plaintiff declared in assumpsit for -the non- 
delivery of a quantity of corn. The case was: the defendant 
being much indebted, several of his creditors obtained judgment 
against him, the executions upon which were levied on the corn 
in question, which was sold in parcels, and the plaintiff became 
a purchaser of three of the lots. After the sale had closed, the 
officer observed to the parties that he could not, at that time. 
measure out to the purchasers their respective quantities, and 


167 


IN THE SUPREME COURT. [33 


LYNCH v. JOHNSON. 


eee 


proposed to the defendant that he should do it. He agreed to 
do so. One witness stated his agreement to be that he would 
deliver 1t whenever they would call for it. Another witness 
stated the agreement to be that he would deliver the corn if the 
purchasers would call for it in a week or ten days. The sale 
and the agreement were made on 26 March, 1846, and the de- 
mand for it in June or July following. His Honor instructed 
the jury if the promise by the defendant to deliver the corn 
was as stated by the first Witness, the plaintiff was entitled to 
recover; but if it was as stated by the second witness, he was 
not, because in that case the defendant’s promise to deliver did 
not extend beyond the time specified, and the subsequent refusal 
in June or July did not vary the case. The jury found for the 
defendant, and from the judgment the plaintiff appealed. 

We entirely concur with his Honor in the opinion given by 
him, and for the reason expressed. There being contradictory 
evidence as to the terms of the contract, it was a proper subject 
of inquiry to be made by the jury, What was the true and cor- 
rect agreement? They found that the defendant had agreed to 

deliver the corn, if called for in a week or ten days. 
(224) This being the contract, the plaintiff, to avail himself of 

it in this form of action, ought to have demanded the 
corn within the time specified—that is, on or before 1 April, 
1846—as the days would then have expired. The action is on 
the contract, and not for the conversion. The demand and re- 
fusal to deliver being made in June, might have entitled the 
plaintiff to damages in another form of action, but not in this. 

Per Curiam, Judgment affirmed. 


HENRY E. LYNCH v. WILLIAM T. JOHNSON. 


1. The jury cannot allow commissions to an executor, ete., without a 
previous order of the County Court; but it is not necessary that 
this order should be made before the commencement of the suit 
against the executor. 


2. The act of 1826. Rev. St., ch. 33, sec. 119, authorizing references to 
be made in courts of law to state the accounts of administrators, 
executors and guardians, applies only to suits brought upon their 
bonds respectively. It does not apply to suits brought upon bonds 
given by a testator or intestate, in which fully administered is 
pleaded. 


AppraL from the Superior Court of Law of Henprrson, at 
Fall Term, 1849, Ellis, J., presiding. 
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This is an action of debt on a bond given by the intestate. 
Plea, plene administravit. By an agreement between the par- 
ties, it was referred to the clerk to inquire into the assets and 
state an account thereof, showing the balance. The report gave 
the defendant credit for $181, as commissions allowed him by 
the County Court pending the inquiry; and the plaintiff ex- 
cepted thereto on the ground that the court had no power, 
after this suit brought, to make the order so as to affect (225) 
these partics. The report also gave the defendant credit 
for several sums paid, before this suit brought, to persons who 
had paid bonds given by the intestate and themselves as his 
sureties; and the plaintiff excepted also to them, upon the 
ground that they were simple contract debts. The plaintiff 
brought on his exceptions to be argued, and the court overruled 
them; but the plaintiff was allowed to appeal. 


No counsel for plaintiff. 
J. Baxter and N. W. Woodfin for defendant. 


Rurrin, C. J. The points made by the exceptions are very 
plain, and were correctly decided. A jury cannot allow com- 
missions without a previous order of the court before which the 
administrator was to account. Hodge v. Armstrong, 14 N. C., 
253. If the exception were well founded the consequence would 
be that a creditor could always defeat the party of his commis- 
sion by bringing his suit soon after administration granted, and 
before the estate was in a condition to admit of a return of an 
account and a motion for commissions. Jn such eases the allow- 
ance is necessarily made pending the action. 

The act of 1829 changed the rule of the common law on the 
second point, as it gives to the claim of the surety, paying a 
debt of the principal, the same priority against the assets which 
belonged to the creditor. 

Tf the case, then, depended on those points alone, the judg- 
ment would be affirmed. But it cannot be done, as the Court 
is of opinion it was erroneous to take cognizance of the report 
and exceptions. The parties seem to have proceeded on the 
notion that the act of 1826, Rev. St., ch. 31, sec. 119, embraced 
cases like this. But that is a mistake, as that act has only suits 
brought on the bonds of executors, administrators and guard- 
ians in its purview, and it leaves the trial of the issue 
upon plene admanistravit to the jury and upon the evi- (226) 
dence required at the common law. It is not uncommon, 
it is said, for parties to make references of this kind. If so, it 
is a matter of consent, for convenience’ sake, so as to reduce the 
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points to be disputed to as few as possible, and thus save the 
delay and expense incident to proving the whole administration 
account on the trial. 

As to the matters disputed, however, the Court cannot act 
judicially on exceptions to the report, as in equity, or in the 
cases within the act of 1826, but only by giving instructions on 
them, as in other cases when asked upon the trial before the 
jury. Therefore, although the opinicns given in the Superior 
Court were, in themselves, right, it was wrong to give them at 
all; and for that reason it must be certified to that court that 
the decision ought to be reversed. But as the error for which 
the reversal is directed was caused by the plaintiff, who is the 
appellant to this Court, he cannot have his costs, but must pay 
those of the defendant, as was done in the similar case of Hicks 
vt. Gilliam, 15 N. C., 217. 

Per Curiam. Ordered accordingly. 


Crted: Anderson v. Jernigan, post, 415. 


(227) 
JONATHAN FORD y. LEWIS VANDYKE. 


1. In charging a guardian, the mode of compounding interest is to 
make annual rests, making the aggregate of the principal and 
interest, due at the end of a particular year, a capital sum bear- 
ing 6 per cent interest thenceforward for another year, and so 
on. with rests from year to year. But if a sum be found due at 
a rest day during the guardianship. that sum, being then con- 
verted into capital, is entitled to draw interest thereafter until 
it shall be paid, and that is but simple interest, there being no 
subsequent rest made, 


2. Where an assignee of a bond brings an action of debt upon the 
bond, and the defendaut plends non est factum only, this plea does 
not deny the assignment. But if the action be on the Case, as 
given by our statute to the assignee of a bond. the general issue 
denies both the execution of the bond and the indorsement. 


Apprat from the Superior Court of Law of Macon, at Fall 
Term, 1849, Ellis, J., presiding. 

The declaration is in debt on a bond for $170.12, alleged to 
be executed by the defendant to George R. Ledford, indorsed to 
Javan Trammell and by him to the plaintiff. Pleas, non est 
factum, payment, and the statute against usury. The bond pro- 
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- duced on the trial was for $262.56, with sundry payments cred- 
ited on it. After proving its execution, the plaintiff offered it 
in evidence, and the defendants objected to it for the variance 
between it and that declared on; but the court received it. On 
it were the two indorsements stated in the declaration, but that 
to the plaintiff purported to be made in the name of Javan 
Trammell “by his agent, Newell Trammell.” The plaintiff 
then produced a witness who stated that he was with said Javan 
and Newell at their residence in Georgia, before the indorse- 
ment to the plaintiff, and the former said that he was 

too unwell to visit North Carolina, and he intended to (228) 
send Newell to do some business for him, and that, on 

the same occasion, Newell stated to the witness that he was 
going to North Carolina to collect a bond on Lewis Vandyke; 
but the witness could not tell whether Javan heard that or not. 
Upon that evidence, and after objection from the defendants, 
the indorsements were read to the jury. The defendants then 
gave evidence that the defendant Vandyke had been the guard- 
ian of the obligee, Ledford, and that about three months after 
Ledford came of full age he and Vandyke met for the purpose 
of making a settlement, and that, between themselves, they ascer- 
tained the principal sums received, the disbursements made by 
the guardian for the ward, and that, then, they referred it to 
three persons to make the proper calculations of interest, so as 
to compute the sum then due to Ledford, and that, in doing so, 
those persons calculated compound interest up to the day of the 
settlement, and thereby made the balance of principal and inter- 
est amount to the sum of $262.56, for which the bond was 
given. 

The counsel for the defendant insisted that the bond was usu- 
rious, and also, that Newell Trammell had no power to make 
the indorsement to the plaintiff. But the court instrueted the 
jury that the transaction between Ledford and Vandyke was 
not usurious, and that 1f they believed Newell Trammell had in 
fact been authorized by said Javan to Indorse the bond in his 
name, they ought to find for the plaintiff, after deducting the 
payments proved. The jury found the payments, and then a 
balance of principal money of $172.69 due on the bond, and 
assessed damages for interest since the last payment, and also 
found for the plaintiff on the plea of usury, and after judgment 
the defendant appealed. 


J. W. Woodfin for plaintiff. (229) 
J. Baxter for defendant. 
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Rurrin, C. J. The instructions were right upon the question 
of usury. The point as to the amount of interest was referred 
to arbitrators, and there is nothing to show that their determi- 
nation was not the honest result of their judgment, without col- 
lusion with the view of giving color to an arrangement of the 
parties in evasion of the statute. The award, thus fairly made, 
judicially established the interest legally due, and one of the 
parties can no more unravel the award in order to open the ques- 
tion than he could, for that purpose, go behind a judgment or 
decree of a court of justice. Besides, the decision of the arbi- 
trators was perfectly correct. It is true that interest on a debt 
from a guardian is not compcunded after the ward comes of 
age. But that was not done here. The mode of compounding 
the interest in such cases is to make annual rests, making the 
aggregate of principal and interest due at the end of a particu- 
lar year a capital sum bearing 6 per cent interest, thencefor- 
ward for another vear, and so on, with rests from year to year. 

But if a sum be found due at a rest day during the guardian- 
ship, that sum, being then converted into capital, is entitled to 
draw interest thereafter until it shall be paid, and that is but 
simple interest, there being no subsequent rest made. That was 
this case; for the settlement was made within three months 
after the ward came of age, and, as the Court understands the 
statement, 6 per cent interest merely was computed on the bal- 
ance due at the preceding annual rest, during the infancy, from 
that day up to that cf the settlement on which the bond was 
eiven. That was legal, for as no rest was made after the full 
age of the ward, it 1s manifest he only got simple interest on the 
sum the law made principal during his minority. The other 

part of the instructions, if erroneous, was immaterial, 
(230) since the indorsement from Traminell was not in issue 

on the record. If the plaintiff had brought the action 
on the case given by the statute to the assignee of a bond, proof 
of the indorsement as well as of the bond would have been re- 
ceived on the general issue; because that goes to every fact en- 
tering into the right of the plaintiff and ‘the obligation of the 
defendant to him. But in debt on a bond the plea non est fac- 
fum is, in terms, restricted to the point that the supposed bond 
is not the defendant’s deed; consequently, a special plea was nec- 
essary to put the indorsements in issue. But it was clearly erro- 
neous to receive in evidence a bond for $262.56, under a declara- 
tion on one for $170.12, upon non est factum pleaded. The 
description of a deed in the declaration must be sustained by the 
proof; otherwise, the pleadings do not identify the cause of 
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action, and there would be no means by which the defendant 
could avail himself, in another suit, of a judgment for or against 
him in this. 

Per Curram. Judgment reversed and venire de novo. 


Cited: Whitford v. Foy, 65 N. C., 274; Lritle v. Anderson, 
71 N. C., 191. 


(231) 
CHARLES COGLE vy. ALEXANDER HAMILTON. 


A, being a surety for B, to indemnify him, B gave him a lien on some 
hogs. B afterwards sold the hogs to C. A refused to deliver the 
hogs unless C would agree to pay the debt for which A was bound. 
This C promised, but failed to make the payment, and A had to 
pay the debt himself. He then warranted C for the money so 
paid: Held, that a justice of the peace had no jurisdiction of the 
case. 


AppraL from the Superior Court of Law of Henprrson, at 
Fall Term, 1849, Hlits, J., presiding. 


N. W. Woodfin for plaintiff. 
J. Baxter for defendant. 


Pearson, J. One Deaver held a note on one Richardson for 
$50, with the plaintiff as surety. Richardson gave the plaintiff 
a lien on a parcel of hogs to indemnify him. Afterwards Rich- 
ardson sold the hogs to the defendant; but the plaintiff refused 
to let him have possession until he would undertake to pay the 
debt. Accordingly, the defendant agreed to pay it, and the 
plaintiff thereupon agreed that he might take the hogs. The 
defendant tock the hogs, but neglected to pay the debt to Deaver, 
except $19, which was paid by Richardson. The plaintiff there- 
upon warranted the defendant to recover the amount which he 
had paid Deaver. The defendant insisted that a single justice 
of the peace had no jurisdiction. The judge in the court below 
was of opinion that the case was within the jurisdiction of a 
single justice of the peace, and so instructed the jury, who found 
a verdict for the plaintiff, and from the judgment the defendant 
appealed. 

We think the exception is wall founded. The defend- (232) 
ant had agreed, for a sufficient consideration, to pay the 
debt to Deaver. This was a collateral act, and the neglect to per- 
form it gave the plaintiff a good cause of action. But it was 
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not a “debt or demand,” within the meaning of the statute con- 
ferring jurisdiction on a single justice of the peace. It was like 
a promise to go to Rome or to do any other act. 

The plaintiff resorted to the common counts in assum psit to 
sustain his case; but none of them will fit, supposing him to be 
at liberty to abandon the special contract. The count “for 
money paid” cannot be sustained, because there was no privity 
of contract between the defendant and Deaver. If there had 
been a contract between them, by which the defendant assumed 
to pay to him the debt of the plaintiff, it was void by the statute 
of frauds. So the money was not paid for the defendant’s use. 

The count “for goods sold and delivered” does not apply, for 
the hogs were sold by Richardson, and the plaintiff merely gave 
up his lien, in consideration of the defendant’s undertaking to 
pay the debt to Deaver. The price, over and above this under- 
taking, was due to Richardson; or, at most, it was a sale by 
Richardson and the plaintiff, in which case the action for the 
price must be by the plaintiff and Richardson jointly, for 
although, under the special contract, each had a separate cause 
of action, under the imphed contract for the value of the hogs 
the action would be joint. 

The judgment must be reversed, and a venire de novo 
awarded. 

Per Curtam. Judgment accordingly. 


(233) 
BYNUM W. BELL v. WILLIAM W. PEARCY. 


The verdict of a petit jury acquitting a man indicted for a con- 
spiracy, does not, in an action for malicious prosecution, support 
the averment that the indictment was without probable cause. 


Appear from the Superior Court of Law of McDowert, at 
Fall Term, 1849, Hilvs, J., presiding. 


J. W. Woodfin and J. G. Bynum for plaintiff. 
N.W. Woodfin and J. Baxter for defendant. 


Pearson, J. This was an action for a malicioys prosecution. 
The plaintiff read in evidence a record showing that an indict- 
ment against him for a conspiracy had been found by the grand 
jury “a true bill,” and that he had been tried and acquitted, 
The defendant admitted that the proceeding had been instituted 
at his instance. There was no other evidence. The plaintiff 


174 


N.C.] AUGUST TERM, 1850. 


WavtcGH vt. MILLER. 


le ye te ly 


moved the court to charge that his acquittal supported the aver- 
ment of “a probable cause.” The court refused, and for this 
the plaintiff excepts. 

Mahce and a want of probable cause is the gist of the action. 
This averment is made by the plaintiff, and it is for him to 
prove it. He relies solely on the fact that the jury have acquitted 
him. This has no tendency to show a want of probable cause. 
The jury say the evidence was not strong enough to convict. 
What was the force of the evidence, how near it approached to 
conviction, whether the plaintiff was acquitted by having the 
benefit of a reasonable doubt, are matters about which the ver- 
dict is, of course, silent. The grand jury find there was 
probable cause—the petit jury find that there was not (234) 
sufficient to convict. Von constat that there was no prob- 
able cause. The question is too plain to admit of argument. 

In Griffis v. Sellars, 20 N. C., 815, it is held that if one be 
convicted in the County Court, and, upon appeal, is acquitted 
in the Superior Court, still the fact of his having been con- 
victed is conclusive evidence of probable cause, and his subse- 
quent acquittal does not open the question. 

The finding of a grand jury has not this conclusive effect, 
and an acquittal opens the question, so as to give the party an 
opportunity to offer evidence to repel the presumption growing 
out of the action of the grand jury. How the acquittal can 
have any further effect, we are at a loss to conceive. 

Per Curiam. Judgment affirmed. 


Crted: Stanford v. Grocery Co., 143 N. C., 426; Morgan v. 
Stewart, 144 N. C., 424. 


(235) 


THE STATE on THE RELATION oF WAUGIT & HARPER vy. ELISHA 
P. MILLER et At. 


Where money has been paid into a clerk’s office upon a judgment, 
and the judgment is assigned and the attorney’s receipt for the 
note on which the judgment was obtained has been transferred 
by the plaintiff in the judement to a third person, such assignee 
has no right to sue the clerk for the money in his own name, as 
he had but an equitable interest. 


Arprat from the Superior Court of Law of Catpwetr, at 
Spring Term, 1850, Caldwell. J.. presiding. 


J. G. Bynum for plaintitts. 
Gatther and T. R. Caldwell for defendant. 
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Nasu, J. We agree with his Honor that the action cannot 
be sustained. The facts are as follows: Lyle and Clayton 
placed in the hands of an attorney certain notes for collection. 
Suits were brought, moneys made and the moneys paid into the 
ofiice of the clerk of the court. During the pendency of the 
action the receipt given by the attorney, on receiving the notes, 
was by the plaintiff transferred to the relators for a full con- 
sideration. A part of the money was paid by the defendant, 
the clerk, to the present relators. Another judgment had been 
obtained by one Moody in the same court and the money also 
paid into the office of the clerk. The relators had purchased 
certain witness tickets, which were filed in the case, the 
amount of which, included in the costs, was also paid in. 
The action is upon the official bond of the defendant, as clerk 

of the court, and the breach assigned the nonpayment of 
(236) the money so paid into the office. The refusal of the 

defendant to pay the money to the plaintiffs is no breach 
of the bond. Every clerk is required faithfully to pay over all 
moneys received into his office to the person or persons entitled 
to receive the same. The inquiry, then, is, Who was entitled, 
under the law, to demand from the defendant the money claimed 
in this suit? Clearly, not the relators. A judgment, it has 
been decided, is not assignable, and the transfer of the attor- 
ney’s receipt for the notes could, at best, transfer but an equita- 
ble right to the money when collected. The judgment still re- 
mained, in law, the property of the plaintiffs at law. These 
were Lyle and Clayton, and they, or their attorney at law, or 
their attorney in fact, were alone legally entitled to demand and 
recelve the money from the defendant. The case is in a court 
of law, where, in general, only legal interests are regarded. 
Jones v. Blackledge, 4.N. C., 849; Arrington v. Horne, 4.N. C., 
435. The defendant was under no legal obligation to pay the 
money to the relators, and his refusal to do so was no breach of 
his bond for which they can sue. 

PER Curram. Judgment affirmed. 


Cited: 8S. v. Brown, 67 N. C., 479. 
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| (2377) 
ANDREW J. PATTON vy. JOHN R. DYKE et AL. 


1. In an action in which is involved the bona fides of a contract for 
the sale of goods, the declaration of the vendors at the time of the 
Sale, that they were indebted to the vendee, and an agreement 
between the parties that the price of the goods or a part of it 
was to be credited on that debt, is competent evidence, though 
the action is against third persons for seizing and converting the 
foods. 


2. So, also, the declaration of the vendors, made some time before 
the contract, to another person besides the vendee, that they were 
indebted to the vendee, is competent evidence to preve such in- 
debtedness in an action by the vendee against third persons. 


AppgaL from the Superior Court of Law of Macon, at 
Spring Term, 1850, Hillis, J., presiding. 


J. Baxter for plaintiff. 
N. W. Woodfin and J. W. Woodfin for defendants. 


Nasu, J. The plaintiff complains that the defendants took 
and converted to their use a quantity of goods which were his 
property. The case is as follows: Colbert & Morris, merchants 
in trade, were the owners of the goods, and sold them to the 
plaintiff for the sum of $450, which was an advance of 20 per 
cent on what they cost; a part of the purchase money was paid 
at the time of sale. A witness by the name of Morris stated that 
he was present at the sale, as agent of his son, who was one of 
the owners of the goods, and that it was agreed between the 
parties that, after deducting the cash payment, the balance 
should be eredited by the plaintiff on a debt due him by the 
firm for money advanced by him to them in Charleston, South 
Carolina, to pay debts due by the firm, for which they 
were there arrested. He further stated that he had, be- (238) 
fore that time, heard both the members of the firm say 
they owed the plaintiff for money advanced by him for them on 
that oceasion, and the debt was spoken of by the parties at the 
time of the sale. AJ] this testimony was objected to by the de- 
fendants. The defendants were officers of the county of Macon, 
confessed the conversion of the goods, and justified under sev- 
eral executions, some of which were issued by magistrates to col- 
lect debts due by the firm, and some issuing from court against 
Colbert, one of the firm, for debts duc by him individually. The 
firm of Colbert & Morris was in failing cireumstances at the 
time the sale was made to the plaintiff. On the part of the 
defendants it was contended that the sale to the plaintiff was 
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fraudulent as to all the creditors, not being for a valuable con- 
sideration and bona fide. The court instructed the jury that 
the executions created no such lien upon the goods as prevented 
the sale to the plaintiff, and that the question of fraud was one 
for their decision; and if they believed the sale to the plaintiff 
was bona fide and for a valuable consideration, going to pay a 
debt due by the firm, they should find for the ‘plaintiff ; other- 
wise, for the defendants. The jury found a verdict for the 
plaintiff. We coneur with his Honor in the instructions given. 
The executions in the hands of the officers formed no justifica- 
tion, unless the sale to the plaintiff was fraudulent. If it was 
so, it was void as to the creditors of Colbert & Morris, and left 
the goods liable to these executions. Two questions are pre- 
sented by the record: the one is the bona fides of the sale, and 
the other is the admissibility of the declaraticn of the parties 
at the tine of sale and before, as to the indebtedness of the firm 
to the plaintiff. His Honor committed no error in admitting 
the declaration of the parties at the time of the sale; it 

(239) was a part of the transaction. The plaintiff paid a part 
of the purchase money at the time of the contract, and 

the disposition of the remainder was a necessary inquiry, as 
constituting a part of the agreement. Was it to be paid then, 
or was the purchaser to have a credit for it? If so, how long, 
and what assurance was he to give—his bond or his note, or the 
bond or note of a third person? or was 1t to be paid in specified 
articles, or how else was it to be discharged? All these might 
have been the subject of arrangement, and which one of them 
might have been selected would have constituted a part of the 
contract of sale, and while it remained in parol, might be proved 
by evidence of what was spoken and agreed by the parties at 
the time. It was, then, competent for the plaintiff to prove how 
and in what manner he was to pay the balance of the price of 
the goods; and the agreement was that the vendors were to be 
credited for it on a debt due by them to him for money before 
that time. paid by him in the city of Charleston to prevent 
them from an arrest for a debt due by the firm. The partners 
at the same time acknowledged their indebtedness, and stated 
how it had been incurred. The plaintiff was entitled to the 
whole of what was said by the parties in making the contract. 
See the reasoning of the Court in Askew v. Reynolds, 18 N.C., 
370. The declarations of the parties, made before the time of | 
the sale, admitting their indebtedness to the plaintiff, being 
made ante litem and before anv movement was made or, as far 
as the case discloses, was thought of, towards the sale of the goods 
to the plaintiff, in a question impeaching the fairness of that 
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transaction, was certainly evidence of the fact, it being against 
their interest at the time it was made. If these declarations 
were competent evidence, and the facts disclosed by them were 
beheved by the jury to be true, then the only remain- 
ing question is answered. The sale was made bona fide, (240) 
and there was a valuable consideration for the contract. 

Per Curiam. Judgment afhirmed. 


Cited: McCanless v. Reynolds, 67 N. C., 269; Smith v. 
Moore, 142 N. C., 290, 4. 


PHILIP HARSHAW v. WILLIAM CROW. 


The preamble to a warrant constitutes a part of it, and where it 
sets out, in apt words, the offense for which, as the plaintiff al- 
leged, the defendant had incurred the penalty sued for, the form 
is a proper one. 


Apprat from the Superior Court of Law of CHEROKEE, at 
Spring Term, 1850, Hills, J., presiding. 

This was a suit by warrant for $50, the penalty for burning 
the plaintiff’s woods. The warrant was as follows: 


Stare or Nortu Carouina, 
CHEROKEE CouNTY. 


To any lawful officer fo execute and return: 


Whereas, Philip P. Harshaw complains to me, William Man- 
chester, a justice of the peace of said county, that William Crow, 
on the .... day of April last past, did set fire to a certain piece 
of woods of complainant and adjoining the woodlands of the 
complainant and others, without previously giving two days’ 
notice to the owners of said adjoining woodlands, contrary to 
the act of Assembly in such case made and provided, whereby 
he has forfeited the sum of $50 for the said offense: 

This is, therefore, to command you to take the body of (241) 
the said William Crow and him have before me or some 
other justice of the said county to answer the premises and ren- 
der to the said Harshaw the said sum of $50, which he owes 
and unjustly detains. Herein fail not. Given under my hand 
and seal this 21 November, 1849. 

Wm. MancuestEr, [SRat. | 


The warrant was tried before a magistrate and came up by 
successive appeals to the Superior Court. The jury there found 
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a verdict for the plaintiff, and the defendant moved in arrest 
of judgment, and, being sustained in his motion, the plaintiff 
appealed. 


No counsel for plaintiff. 
J. W. Woodfin for defendant. 


Pearson, J. This was a warrant for $50, the penalty for 
burning the plaintiffs woods. The jury found in favor of the 
plaintiff, but the judge below arrested the judgment, being of 
opinion that “the preamble constituted no part of the warrant.” 
In this we think there was error. The recital or preamble, as 
it 1s called, does constitute a part of the warrant, and sets out, 
in apt words, the offense for which, as the plaintiff alleged, the 
defendant had incurred the penalty sued for. 

The warrant is a very good form. We can see but one objec- 
tion to it, as applied to this case, and that is the negative aver- 
ment as to two days’ notice not having been given to the owners 
of adjoining woodland. The defendant set fire to the plaintiff’s 
woodland, and in such case he incurred the penalty, without ref- 
erence to the fact of notice. The provision only applies to cases 

where one sets fire to his own woodland. This averment, 
(242) however, is mere surplusage, and has no effect upon the 
validity of the warrant. 

The judgment must be reversed, and there must be judgment 
for the plaintiff. 

Per CURIAM. Judgment accordingly. 


THE STATE v. FRANCIS B. WORLEY. 


1. A seal is essential to a warrant issued by a magistrate to arrest a 
person for a criminal offense, and if there be no seal the warrant 
is void. and the defendant is justified in resisting its execution. 


2. Whether there be a seal or not is a mixed question of law and fact, 
to be decided by the judge below, and from his decision there is 
no appeal to this Court. 


Appreat from the Superior Court of Law of CLEvELAND, at 
Spring Term, 1850, Caldwell, J., presiding. 


Attorney-General for the State. 
Flenry for defendant. 


Nasu, J. The defendant was indicted for an assault and 
battery upon an officer. A search warrant was issued by a jus- 
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tice of the peace, upon due information made to him, command- 
ing the officer “to search the premises of the defendant” (for 
certain stolen property) “and, if found there, to bring 

it and the defendant before the magistrate granting the (243) 
warrant, or some other justice of the peace of the county, 

to be dealt with according to law. Given under my hand and 
seal this 80 September, 1849. Jas. Suarp, J. P. 


This warrant was placed in the hands of the prosecutor, who 
was an officer of the county, and in endeavoring to execute it 
the assault was made. For the defendant it was insisted that 
the warrant was void for want of a seal and for other defects 
apparent upon its face. The court was of opinion that it had 
a seal attached, and that 1t was otherwise sufficient in law to 
justify the officer in arresting the defendant. The jury found 
the defendant guilty, and from the judgment on the verdict the 
defendant appealed. 

It 1s certain a seal is essential to every warrant issued by a 
magistrate to arrest any person upon a criminal charge. If 
there be no seal, the precept is void and affords no protection 
to the officer attempting to execute it; and if its execution is 
resisted by the defendant, he is guilty of no offense against the 
law, though in doing so the person of the officer be assaulted. 
Welch v. Scott, 27 N. C., 72. The question, whether there be 
a seal or not attached to the warrant, is one exclusively for the 
judge who tries the cause, to be decided by him upon inspection, 
and is a mixed one of law and fact. In this case his Honor 
below decided that the scroll affixed to the name of the magis- 
trate. and certified by him to be his seal, was a seal. Thereby 
the fact of its existence was adjudicated. This Court is estab- 
lished to correct errors of law, and not errors of fact. If, there- 
fore, the judge had erred in his judgment in the matter of fact 
submitted to him, we could not correct the error. 8S. v. Isham, 
10 N. C., 185. What were the other defects in the warrant, 
upon which the defendant relied. we are not informed, and are 
not able, upon an inspection of it, to ascertain. 

Perr Curtam. Judgment affirmed. 


(ated: Fain v. Edwards, 44 N. C., 68; S. v. Dean, 48 N. C., 
396; S. v. Durham, 141 N. C., 750. 
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(244) 
ELIJAH MATTHEWS vy. PENNILL GILREATH et AL. 

Under the act of 1848, relating to the county of Polk, all the records 
transferred to the Superior Court of Polk from the county of 
Rutherford are directed to be returned to the Superior Court of 
Rutherford County, the act of 1846 establishing the Superior 
Courts in Polk baving been repealed by the act of 1848: Held, 
that the Superior Court of Rutherford had the right to issue an 
execution on a judgment, rendered in the county of Polk, while 
the latter had jurisdiction, as to cases from the former county 
removed by the act of 1846 and retransferred by the act of 1848. 


Appreat from the Superior Court of Law of Ruruerrorp, at 
Spring Term, 1850, Caldwell, J., presiding. 

This is a motion, made by the defendants in Rutherford Supe- 
rior Court, to set aside an execution issued from that court 
against them; and these are the facts on which it is founded: 
In 1846 acts were passed to establish a county called Polk, out 
of parts of Rutherford and Henderson counties, and also estab- 
lishing superior and county courts therein. In 1848 those acts 
were repealed, and in a supplemental act (chapter 19) the clerk 
of the Superior Court of Polk is required to make out a tran- 
script of all suits pending therein, and where either or both of 
the parties live in that part of Polk which was taken from 
Rutherford, to deliver the same, with the original papers relat- 
ing to such transcripts, to the clerk of the Superior Court of 
Rutherford; with a similar requisition to deliver to the clerk of 
the Superior Court of Henderson the transcripts of the cases 
in which the parties live in that portion which was taken from 
Henderson. The third section of the act further requires of 

the clerk of the Superior Court of Polk to deliver “all 
(245) the records and dockets belonging to his office to the clerk 

of the Superior Court of Rutherford.” By section 15 it 
is further enacted that the clerks of the Superior Courts of 
Rutherford and Henderson, respectively, shall have the same 
power and authority over the records and papers which are 
hereby required to be transferred to their offices as if such 
records and papers had before belonged to the offices of the 
clerks of Rutherford and Henderson. The execution in ques- 
tion is a fiert factas on a judgment rendered in Polk Superior 
Court in 1848, of which the original record was removed into 
the Superior Court of Rutherford, and which, according to the 
record, remained unsatisfied. The alleged ground of the motion 
was that the clerk of Rutherford Superior Court could not issue 
a fiert facias upon a judgment rendered in the Superior Court 
of Polk. The court refused the motion, but allowed the defend- 
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J. G. Bynum for plaintiff. 
N. W. Woodfin for defendants. 


Rurriy, C. J. The Legislature is competent to direct where 
the records shall be kept and what officers shall from time to 
time issue lawful process upon them. The only question, there- 
fore, 1s whether, by the proper construction of the act of 1848, 
executions are to be issued from the Superior Court of Ruther- 
ford on judgments rendered in the former Superior Court of 
Polk. It would seem that there could not be a doubt upon it. 
The acts abolish Polk County, its courts and clerk’s offices, ex- 
cepting only that the clerk is kept in office untal he can perform 
the duty of transferring the records, as directed in the act. The 
provisions upon that subject are not the same in respect to 
both counties. They are, that of the suits pending, tran- 
scripts shall be made and, together with the original pa- (246) 
pers relating to the respective transcripts, shall be deliv- 
ered by thé clerk of Polk in the following manner: that is, to 
the clerk of Henderson those in which the parties live in Hen- 
derson, and to the clerk of Rutherford those in which either of 
the parties lives in the latter county. In that mode are disposed 
of all the undecided cases. Then, as to the cases which had been 
decided, the provision is plenary, with the exception of the 
original papers relating to pending suits, which go with the 
respective transcripts of those suits—“all the records and dock- 
ets belonging to his office” are to be delivered by the clerk of 
Polk to the clerk of Rutherford Superior Court. It obviously 
follows that the execution is to issue from the court in which 
the record of the judgment is; it can issue from no other; and, 
as the Legislature could not mean, if within its power, to de- 
prive the citizen of the benefit of his judgment rendered in Polk, 
he must be entitled to exeention on it from the court of Ruther- 
ford. That is rendered still clearer, if possible, by the command 
in section 15 to the clerks of Henderson and Rutherford to act 
on those records and papers, thus transferred, as if such records 
and papers had originally belonged to their offices; which, no 
doubt, was intended to enable and require those clerks -to pro- 
eced immediately in those eases, without any special direction 
of the court, according to the course of the office. It must, 
therefore, be certified that there was no error in refusing the 
motion. 

Perr Curiam. Ordered accordingly. 
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(247) 
MDWARD RIPPEY vy. W. J. Tt. MILLER, ADMINISTRATOR, ETC. 

In an action against the representative of a deceased person, who 
had comniitted a trespass on the property of the plaintiff, the 


plaintiff cannot, no matter however aggravated the trespiss may 
have been, recover vindictive damages. 


AppEAL from the Superior Court of Law of CLEVELAND, at 
Spring Term, 1850, Caldwel/, J., presiding. 

The action is trespass quare clausum fregit, and was tried on 
the general issue. The declaration and evidence were of an 
entry on the plaintiff’s land by the defendant’s testator secretly 
in the night, and maliciously burning a cotton ginhouse and 
divers articles therein, and killing a horse; and evidence was 
further given for the plaintiff that the house and other property 
were of the value of $750. The counsel for the defendant there- 
upon insisted before the jury that he, being an executor, was 
liable only for damages to the value of the property destroyed. 
But, in summing up, his Honor instructed the jury that where 
a trespass is committed, under circumstances of aggravation, by 
a person moved thereto ‘by malice, the jury was not restricted to 
the value of the property in assessing the damages against the 
wrongdoer or against his executor, but they might, if they 
thought proper, give vindictive damages against either. Dam- 
ages of $1,500 were given; and the defendant appealed from the 
judgment. 


(248) J. G. Bynum and Landers for plaintiff. 
Gaither, with whom was Alevander, for defendant. 


Rurrin, C. J. As the case appeared, it would have been a 
proper one for insisting to the jury on vindictive damages 
against the trespasser. The question is, whether damages of 
that character can be given against his representative. The 
Court is of opinion that they cannot. An action for a tort was 
lost at the common law by the death of either party, the injured 
or the injurer, upon the maxim, actio personalis moritur cum 
persona. That, in some eases, produced great hardship, as torts 
differ in their nature, some consisting of violence and insult to 
the person, or injury to the character and feelings; and for such, 
ordinarily, there is no precise measure of damages, but they are 
in their nature vindictive, and in a great degree lie in the dis- 
eretion of a jury. Others consist of injuries to or in respect of 
property ; and for them the natural and legal redress is to restore 
the value of the property destroyed, or to the extent of the 
deterioration of the property. 
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In cases of the former class, the death of a party prevents 
the great objects of an acticn from being attained, while it has 
no such effect in the latter, as the object then is to reimburse, 
out of the estate of the wrongdoer, the loss which the other 
party has sustained in his estate by the act of the wrongdoer; 
and it is plainly just that he should thus be made whele. It is 
true, the common law put both cases on the same ground and 
gave no remedy in either. But upon the distinction 
menticned, the Legislature of this State, in 1799 and (249) 
1805, passed two acts, which were incorporated into one 
section of the Revised Statutes of 1836, whereby, amongst other 
things, it is enacted that actions of trespass and trespass on the 
case shall survive against executors when they are not merely 
vindictive, that 1s, where property, either real or personal, is in 
contest, or where such actions are brought for damages done to 
such property. Rev. St., ch. 2, sec. 10. The affirmative Jan- 
guage used and the neg vative provision respecting vindictive 
actions, taken together, show the principle of the enactment to 
be that in respect to a loss sustained by one in his property from 
the wrongful act of another, there shall be a commensurate re- 
dress in damages, notwithstanding the death of either or both 
of the parties. In respect, however, to injuries to the person or 
to the feelings, before alluded to, and for which such actions 
only lie as in their nature are vindictive, 1t was deemed wisest 
to leave the law as it was before. The present case presents an 
instanee of a third class of eases, in which the action is for dam- 
ages done to property, and, to that extent, cannot be said to be 
vindictive, and, under ihe statute, undoubtedly survives. But 
if the action were between the original parties, the jury might 
go beyond the loss to the plaintiff i in his estate and assess the 
damages in reference to the circumstances of insult or other 
aggravation—which are called in the books by the various 
names of exemplary, or vindictive damages, or smart money 
all signifying much the same, and denoting that such damages 
are not for the injury to the property, that j is, merely therefor, 
but for something over and above that. Now, with regard to 
damages of this latter character, the Court thinks the action of 
trespass is not preserved by the act after the death of ene of the 
parties. For, as the act gives the action between executors for 
property or damages done to property, and in those 
eases only, and, moreover, 1s particular to exclude from (250) 
its operation vindictive actions, 1f seems to be a necessary 
construction that, however it might be between the original par- 
tles, yet as between the representatives, the action is not to sur- 
vive in respect to its vindictive features, but only as far as to 
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give reparation for the pecuniary loss, by reason of the destruc- 
tion of the property or damage done to it. As far as an action 
is vindictive, there is the same reason why it should not survive 
as there is against one purely vindictive surviving at all. This 
seems to be the unavoidable interpretation of the act as apph- 
cable to such a ease, and it is believed there is no decision to the 
contrary. It was indeed urged in the argument that a different 
doctrine was laid down in Wylie v. Smitherman, 80 N. C., 236. 
But that is a mistake; for, certainly, no such thing was in- 
tended, and what was said there meant only that, even assuming 
that to be a proper case for vindictive damages, 1t was erroneous 
in the Court to lay down their measure, instead of leaving that 
to the jury. The point whether an administrator was liable for 
vindictive damages, was not considered, nor, im truth, did it 
oecur to the Court. 
PER CURIAM. Judgment reversed, and venzre de novo. 


Cited: Butner v. Keenin, 51 N. C., 61; Shields v. Lawrence, 
72 N. C., 44; Mast vo. Sapp, 140 N. C., 587. 


(251) 


THE STATE to rHE USE OF JACOB RANSOM et av. v. ROBERT 
THOMAS ET AL. 


It is the rule in this country to apply payinents to the debt for which 
the security is the most precarious. when no application is made 
by the party who pays. 


AppEaL from the Superior Court of Law of Henperson, at 
Spring Term, 1850, Caldwell, J., presiding. 

This is an action on the official bond of the defendant, exe- 
cuted by him as sheriff of Henderson, for the default of his 
deputy, J. J. Summey. The breaches assigned were that the 
said deputy had not used due diligence in collecting certain debts, 
placed in his hands for collection, and, in the second place, had 
collected the same and refused, on demand, to pay over the 
money to the relators. The execution of the bond declared on 
was admitted, and that the said Summey was the defendant’s 
deputy during his official term, commencing in September, 1842. 
The relators read in evidence a receipt signed by the said Sum- 
mey for sundry notes, which was in the usual form of officers” 
receipt for notes given them to collect. It was admitted that 
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all the debts set forth in the same were on solvent persons, ex- 
cept the McCarson debt, and for that the relators did not claim 
to recover. The defendant’s counsel admitted that the debts had 
been all collected, except the said McCarson debt and the debt 
on Brittain & Johnson. The defendants then showed that the 
said deputy had paid the relators $50 on 28 July, 1848; $437.43 
on 2 November, 1845; $100 on 2 June, 1844; $85 on 7 
July, 1844; $40 on 26 December, 1845, and $20 on 2 (252) 
November, 1846. 

The relators then called William Brittain, who proved that 
be paid said Summey on the debt due from him and Johnson 
mentioned in the said receipt, in February or March, 1843, 
something over $200 in corn and $40 in claims on the county of 
Henderson, and in the fall of said year he paid said Summey 
$90 in cattle and $40 in county claims, and in the fall of 1844 
paid off the balance of said note in cattle, and took it up. The 
credits were indorsed thereon from time to time according to 
the amount paid. 

It appeared on the trial that the relators resided in Lincoln- 
ton, some seventy miles from Henderson. There was no evi- 
dence tending to show that the relators had authorized the said 
Summey to collect the debt on Brittain & Johnson in anything 
but money, or that they knew of the kind of payments made 
thereon, or that they ratified the same thereafter. The relators 
offered no proof to show that any of the other debts set forth 
in the said receipt had been collected, except the said Brittain 
& Johnson debt. There was no evidence of the application of 
the money paid by the said Summey to the relators, nor any 
evidence of any directions given by him as to its application. 
The counsel of the relators, in opening the case, stated that the 
money paid by the said Summey had been applied to the ex- 
tinguishment of the Brittain & Johnson debt, and this suit was 
brought for the default of the said Summey in relation to the 
other debts set forth in the said receipt. 

The defendant’s counsel insisted that the money paid ought 
not to be applied to the Brittain & Johnson debt, there being 
no evidence that the said Summey had converted the 
property by him secured into money, when he made the (253) 
payments to the relators; that it made no difference 
whether he received the property with or without authority, the 
money paid could not be presumed to be the proceeds of the said 
property, unless there was evidence to show that he had received 
money for the property before the payments were made. The 
court charged that if Summey, the deputy, received property 
and county claims in payment of the Brittain & Johnson debt, 
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without authority from the relators, and there was no subse- 
quent ratification by them, then he became their debtor to the 
amount of the said debt, and 1t was not material whether he con- 
verted the same Into money before he made the payments to the 
relators or not. And the court further charged, as it did not 
appear that any application of the money had been made by 
the relators or directed by the said Summey, that the money 
proved to have been paid ought to be applied, first to the Brit- 
tain & Johnson debt, and, if there was a balance, then to the 
debts set forth in the said receipt, which were within the juris- 
diction of a justice of the peace, and on persons admitted to be 
sclvent. The jury found according to the charge of the court. 
i new trial was moved for and refused, judgment rendered on 
the verdict, and the defendant appealed. 


J. Baxter for plaintiff. 
J, W. Woodfin for defendant. 


Pearson, J. This case was before the Court at its last term 
and is reported S. v. Thomas, 32 N. C., 165. It was then held 
that no judgment could be rendered on the special verdict, be- 
cause it did not appear that any of the claims had been collected, 
so as to make a debt or demand “to which the payments could 

be apphed”; so the question as to the application of 
(254) money, which was intended to be presented, did not 
arise. 

But it was intimated that if the deputy had collected anything 
on the note of Brittain & Johnson, the payments ought, first, to 
be apphed to that demand, because it is the rule in this country 
to apply payments to the debt for which the security is the most 
precarious, when no application is made by the party who pays. 
Moss v. Adams, 39 N. C., 42, was cited in support of the posi- 
tion. Upon the second trial it was proven that the deputy had 
collected the whole of the note of Brittain & Johnson; not, it is 
true, In money, but in horses and eattle, which he received as 
money, and gave up to them their note, and the judge in the 
court below held that this was such a collection of the claim as 
to make it a debt or demand to which payments could be ap- 
plied, and that, in the absence of any proof that any collections 
had been made upon any of the other claims and paid over to 
the relators, it was proper to apply the payments to the extin- 
guishment of the claim upon the bond of Brittain & Johnson, 
although it was not proven that the deputy had sold the horses, 
cattle, ete., and realized the money from such sales. We see no 
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error in this opinion; it fully accords with the intimation given 
in the case when it was last before us, which was in accordance 
with the law, as held in Moss v. Adams, supra. | 

Per Curiam. Judgment affirmed. 


Cited: Sprinkle v. Martin, 72 N. C., 93; Miller v. Womble, 
12 N. C., 139. 


(255) 
DEN ON DEMISE OF ELIJAH CHASTIEN vy. DANIEL PHILIPS. 


Where a deed was delivered merely as an escrow, and never abso- 
lutely, was not registered and was finally destroyed by the maker, 
by the consent of the party to whom it purported to be made, 
it cannot constitute a color of title. 


AppEAL from the Superior Court of Law of Haywoon, at 
Fall Term, 1849, Ellis, J., presiding. 

This action was commenced 29 September, 1847, and the 
declaration is on the several demises of Elijah Chastien and 
Samuel Higdon. On the trial a title was deduced from the 
State to Chastien, and it was shown that, early in 1841, he con- 
veyed in fee to the other lessor. On the part of the defendant 
evidence was then given that, prior to 1839, Chastien contracted 
to sell the premises in fee to Leonard Higdon, and gave his bond 
or covenant to make the conveyance when the purchase money 
should be paid; that the price was fully paid, and that, in the 
latter part of that year or early in 1840, the said Leonard sent 
one Coward to Chastien, who lived in South Carolina, to get a 
deed, and that Chastien executed a deed, but, in consequence of 
Leonard Higdon’s omission to send Chastien’s covenant by 
Coward, he (Chastien) refused to deliver it absolutely, and put 
it into the hands of the said Coward, with directions to deliver 
the deed to the said Leonard on his surrendering to that person 
the bond which Chastien had given; that Coward, upon his 
return shortly thereafter, offered to deliver the deed to the said 
Leonard, as directed by Chastien, if he, the said Leonard, 
would surrender to him the said bond or covenant ; but (256) 
the said Leonard refused to surrender the same or to 
accept the deed sent, and remarked to Coward that he might 
hold on to the deed until he should pay him a small sum which 
he owed him; and that, about a year afterwards, the said deed 
was destroyed by Chastien, by the consent of the said Leonard, 
without ever having been delivered to him personally, or other- 
wise, than as above set forth; and, by the direction of the said 
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Leonard, a deed was then made by Chastien to the said Samuel 
Higdon. Evidence was further given on the part of the de 
fendant that in June, 1840, certain executions issued by a jus- 
tice of the peace against the estate of the said Leonard were 
levied on land, and orders of sale made thereon in the County 
Court, and that writs of venditioni exponas were then issued 
and the premises sold by the sheriff on 5 October, 1840, to a 
person under whom the defendant claims; and that, in Decem- 
ber, 1840, the defendant claimed the land under the title derived 
from the sherift’s sale, and, upon his demand, the said Leonard 
surrendered the possession to the defendant, who then entered, 
and, in July, 1841, the sheriff made a deed to the purchaser, 
and the defendant continued in possession up to the trial. On 
this, the court held that the purchaser did not acquire a title 
under the sale of the sheriff, because the writ of venditioni 
exponas did not describe or include the premises, Thereupon 
the counsel for the defendant insisted that the defendant was 
entitled to the benefit of the possession by Leonard [ligdon, and 
that it perfected the defendant’s title. 

The court instructed the jury that, supposing the evidence to 
be true, it established the due delivery of the deed, so made, to 
Leonard Higdon by Chastien, and that the possession of the 
premises by the said Leonard and by the defendant together, 

for more than seven years after the deed was delivered to 
(257) Coward by Chastien, was such an adverse possession 

under color of title as vested the title in the defendant. 
There was a verdict for the defendant, judgment, and appeal. 


J. Baxter and G. W. Baxter for plaintiff, 
N. W. Woodfin and Gatther for defendant. 


Rerrin, C. J. As the sale and conveyance by the sheriff are 
to be deemed void in the present state of the case, they are to 
be put out of our consideration, except so far as they may be 
color of title and enable the defendant to make a title under the 
statute of limitations. But he cannot do that, because the action 
was commenced in less than seven vears from the- defendant’s 
ay) and, indeed, from the sheriff’s sale. It is clear, then, 
that the title cannot be in the defendant, and the instruction 
on that point was erroneous. The title, therefore, must be in 
Chastien or one of the Higdons; and unless it be in Leonard 
other two persons. The Court helde that Leonard Higdon has 
not the title. The deed to him, if delivered absolutely, did not 
pass the title, for want of registration; and, therefore, at most, 
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it could only be color of title. Now, supposing that the posses- 
sion of the defendant may be connected with that of L. Higdon, 
so as, together, to constitute a sufficient length of a possession, 
yet it cannot inure to vest the title in L. Higdon, because his 
possession was never adverse to Chastien, and, indeed, the sup- 
posed deed to him never, in point of law, became a deed. He 
entered originally as vendee under articles, and, of course, that 
possession was not adverse to his vendor. Its character, how- 
ever, would be changed by the execution of a deed and its accept- 
ance by him; and it has been held that a deed, not otherwise 
defective, is color of title, though not registered. But it seems 
impossible to allow that operation to an instrument which 

is not only unregistered, but which never took effect as a (258) 
deed—being merely an escrow and, by the consent of the | 
party to whom it purported to be made, destroyed by the maker 
before a final delivery to the party. It is true, there cannot be 
a delivery to the party himself as an escrow, and a deed thus 
delivered is absolute. 

It is hkewise true that an unconditional delivery to Coward, 
ag the agent of L. Higdon, would have made the deed complete 
at once. But there was, in fact, no such unconditional delivery 
in this case. It is nowhere laid down as a principle that a 
delivery to one, who is the agent of the bargainee, cannot be 
conditional, but must be absolute, as if the delivery were to the 
bargainee himself. Nor can that be the law, since, after the 
bargainor’s refusal to deliver the deed absolutely to the agent 
of the other party, there is no reason why the bargainor may 
not make the same person his agent to take the deed, and deliver 
it, upon the performance of certain conditions by the other 
party. There 1s no repugnancy in such a transaction, as there 
is when the delivery is directly to the party himself; and, there- 
fore, the instrument may be allowed to operate according to the 
actual intention of the parties, which is always the justice ‘of 
a case and to be ascertained when the intention is not contrary 
to law. It is plain, then, that this deed was not delivered to 
Coward as the agent of Leonard Higdon, but that it was put 
in his hands as the agent of Chastien, to be delivered upon get- 
ting up the original articles of sale; and that it never was deliv- 
ered to L. Higdon, but, when offered, was rejected by him. It 
was, therefore, no more than an escrow at any time during its 
‘existence, and it so continued, by reason of the party’s own 
refusal to accept on the conditions specified. Now, it cannot 
be held, or even admitted, that L. Higdon held possession of the 
premises under the deed, which he had not received, but had 
thus explicitly rejected; and the very idea of possession under 
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(259) color of title 1s that it is a possession taken or held by 
one under an instrument which purports to convey or 
under which he claims an estate in the land. 

That person never did set up the claim under the deed, but, 
after its execution, as before, his possession was under and 
merely subsidiary to the title of his vendor. The subsequent 
surrender by him of the possession to the defendant could not 
affect this point, under any circumstances. But it is plain that 
it proceeded altogether from a mistake of the parties as to the 

validity of the sherifi’s sale; for, if it had been good in other 
respects, 1¢ would have been effectual under the act of 1812, 
without regard to the deed from Chastien, as L. Higdon had, 
before, fully paid for the land, and Chastien held upon a pure 
trust for him. Whether his title was legal or equitable, then, 
he conceived himself obliged to let the purchaser from the sheriff 
into possession; and no inference can be drawn from that fact 
which can operate one way or the other on the deed. There 
has not, therefore, been seven years’ possession, under color of 
title, adverse to the lessors of the plaintiff, and there ought to 
have been a verdict against the defendant upon the one demise 
or the other. 

PER CurniIaM. Judgment reversed, and venire de novo. 


Cited: Hardin v. Barrett, 51 N. C., 161; Avent v. Arrington, 
105 N. C., 389. 


(260) 
GEORGE BROOKS vy. ANN JONES. 


1. In an action for malicious prosecution, the plaintiff must show 
particular malice on the part of the defendant towards biim. 

2. This particular malice may be proven by positive testimony of 
threats or expressions of ill will, used by the defendant in refer- 
ence to the plaintiff. or it may be irferred from the want of 
probable cause and other circumstances such as, in this case. are 
apt to engender angry feelings. 


Aprrat from the Superior Court of Law of Buncomser, at a 
Special Term in Februarv. 1850, Caldwell, J.. presiding. 

This is a suit fora malicious prosecution. The defendant sued 
out a State’s warrant against the plaintiff and others, charging: 
them with shsoting and eutting her horses, in the night-time, 
which was tried before a magistrate and dismissed. On the 
trial the defendant introduced testimony tending to show that 
she had probable cause for suing out the State’s warrant. The 
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court charged the jury that if the facts deposed to by the wit- 
nesses were true, there was probable cause, and further charged 
that if they did not believe the witnesses, then, to entitle the 
plaintiff to recover in this action, he must show express malice 
on the part of the defendant. The defendant’s counsel asked 
the court to charge the jury what was meant by express malice, 
and the court said it meant ill-will, grudge, and to revenge her- 
self. The only evidence on the part of the plaintiff as to ‘malice 
was the existence of an action of trespass, instituted by the de- 
fendant and her son against the plaintiff and his father-in-law. 

The jury returned a verdict for the defendant, and from the 
judgment thereon the plaintiff appealed. 


J. Baxter for plaintiff. 
J. W. Woodfin for defendant. 


Pearson, J. His ILonor was of opinion that the plain- (261) 
tiff must show express malice on the part of the defend- 
ant. Being requested to explain what was meant by express 
malice, he rephed, “ill-will, grudge, to revenge herself.” To this 
the plaintiff excepts. 

If his Honor had said particular, instead of express, malice, 
his meaning would have been more clearly conveyed. 

General malice is wickedness, a disposition to do wrong, a 
“black and diabolical heart, regardless of social duty and fatally 
bent on mischief.” This is malice against mankind, and was 
the definition insisted on by the plaintifs counsel in the argu- 
ment before us. 

Particular malice is ill-will, grudge, a desire to be revenged 
on a particular person, which 1s the definition given by his 
Honor. 

The case, then, as we infer, was intended to present this ques- 
tion. In an action fer malicious prosecution is it sufficient for 
the plaintiff to show that the defendant, in instituting the prose- 
cution, was influenced by general malice, or must he show that 
the defendant had particular malice against him? His Honor 
thought the plaintiff must show particular malice on the part. of 
the defendant, towards him. We concur in this opinion. 1 Ste- 
phens Nisi Prius, 2295, 

This particular malice mav be proven by positive testimony 
of threats or expressions of ill-will, used by the defendant in 
reference to the plaintiff, or it may be inferred from the want 
of probable cause and other circumstances, such as that set out 
in the conclusion of the ease-—the pendency of a lawsuit be- 
tween the parties, which is apt to engender angry feelings. 
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We do not understand from the manner in which the case is 
made up, and it was not contended in the argument, that 
(262) his Honor meant to lay down the position, or was so un- 
derstood by the use of the term ‘ ‘express malice,” that the 
particular malice necessary to support the action mus! be proven 
by positive testimony of ill-will, and that it could not be in- 
ferred by the jury from a want of probable cause or other eir- 
cumstances. When there is 2 total want of probable cause, the 
jury will infer malice, almost cf necessity, as a prosecuilon, 
wholly groundless, cannot be accounted for in any other way. 
Per Crriay. Judgment athrined. 


Cited: S. v. Long, 117 N. C., 788; McGowan v. McGowan, 
122 N. C., 149: Ellis v. Hampton, 133 N. C.,, ae Savage v. 
Darts, 131 N. en 162; Kelly v. Traction Co. 1 9 N. C., 278; 
pee Thornton, 136 No C., 612. 


JOHN BUTTS v. ANDREW J. PATTON. 


1. Under the statute of 1826. the presumption of the payment or 
Satisfaction of a judgment does not arise until ten years after the 
plaintiff has ceased to presecute his judgment, that is, until ten 
years after the day of the return of his last execution. 

2. The plea of payment to an action on a judgmeut, ete., is sufficient 
to cover the defense of a presumption of payment or abandonment 
of claim under our act of 1826. 


AppgaL from the Superior Court of Law of Macon, at Fall 
Term, 1849, Hllis, J., presiding. 


Gaither, N. W. Woodfin and J. WW. Woodfin for defendant. 
J, Baxter fer defendant. 


(268) Nasu, J. The action is in debt, and brought on a 
judgment rendered against the defendant in favor of the 
plaintiff in the State of Georgia. That judgment was obtained 
at October Term. 1837. of Habersham Superior Court, and an 
execution issued from that term to the April Term, 1838, of the 
said ecurt. On 20 November, 1837, the sheriff ‘returned the 
writ, with the indorsement, “No property.” No other execution 
issued on the judgment. The writ in this case issued on 4 
March, 1848. The defendant, among other defenses, pleaded 
“nayment,” and it was insisted by him that more than ten year 
had elapsed since the judgment was obtained and before the 
issuing of the writ in this ease. The plaintiff insisted that t 
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presumption of payment did not arise: first, because ten years 
had not elapsed from the term of the court to which the ft. fa. 
issued on the said judgment was made returnable and the com- 
mencement of this suit; secondly, because the statute giving the 
presumption was not sufficiently pleaded; and, thirdly, because 
the statute did not apply to a judgment obtained in Georgia, 
where no such statute existed. The court was of opinion that, 
from the lapse of time, a presumption arose that the judgment 
upon which this action is brought was paid, and that presump- 
tion cperated upon a judgment obtained in another State, as 
well as one obtained in this. The jury found a verdict for the 
defendant, and the plaintiff appealed. 

Under the view we have taken of this case, it 1s not necessary 
for us to express any opinion upon the question whether the act 
of 1826 apphes to a judgment obtained in a sister State, for, 
whether it does or not, the presumption of payment does not 
arise here. The act provides that the presumpticn of 
payment or satisfaction of all judgments, ete., shall arise (264) 
within ten years after the cause of action on the same 
accrues, etc. Rev. St., ch. 65, sec. 19. The question then is, 
from what period does the act begin to operate? Literally, from 
the rendition of the judgment, for then the plaintiff can bring 
his action upon it. Was that the meaning of the Legislature? 
We presume not, for the act goes on to provide that the action 
shall be brought under the same rules, regulations and restric- 
tions as now exist at law. The statute of limitations does not, 
apply to either bonds or judgments. With respect to the former, 
the doctrine of twenty years raising a presumption of payment 
was at an early period laid down by Lord Hale, who thought it 
merely a circumstance froin which a jury might presume pay- 
ment. The rule was followed, until at length it became the set- 
tled law of the Court. I+ was, however, a presumption, which 
ceased to exist when a sufficient cause was shown why the action 
had not been sooner brought. Thus, when it js shown that the 
debtor has been insolvent and unable to pay. Hull ». Horace, 
Cow., 109. So when a receipt for interest is indorsed on the 
bond by the payee, if it appears to have been made at a period 
when it was not the interest of the payee to make it, as when 
the twenty years had not elapsed at the time of the indorsement. 
Tucker v. Crisp, Sh., R27» Rose v. Bryant, Champ. N. P., 
321. So when a demand has been made within the twenty years. 
Oswald v. Legh, 1 Term, 270. 

The principle established by these cases is, that when the 
plaintiff shows that he could have derived no benefit by bring- 
ing his action sooner, or that the defendant has, within the 
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twenty years, acknowledged the debt to be a subsisting one, by 
either paying interest on it or by promising to pay it, or that, 
within the preseribed period, he, the plaintiff, has demanded 
payment—in other words, has been endeavoring to get his debt 
paid—the presumption of payment will not arise. Such 
(265) were the rules and regulations governing the presump- 
tion of payment at common law upon the lapse of time. 
In this case the judgment was obtained at October Term, 1837, 
of the court. From that term an execution issued, returnable 
to April Term, 1838. The legal time which that execution had 
to run was six months, to wit, “until the first day of the court 
in April”; and in contemplation of law, up to that time the 
plaintiff was endeavoring to collect his judgiment. So far as 
his rights were concerned in this particular, the return of it by 
the officer in November, 1837, had no effect. It was the act of 
the officer, voluntary on his part, and done, most probably, to 
free himself from the custody of the process. As evidence that 
its return did not affect the rights of the plaintiff on the ques- 
tlon we are now considering, if he had caused an alias fi. fa. 
to issue from the April Term, 1838, of Habersham Superior 
Court, the law would have considered it so connected with the 
preceding one that the defendant would have had no power to 
dispose of his property between the time when the first writ was 
actually returned and the issuing of the alias, so as to defeat the 
latter. The lien created by the original would have been con- 
tinued in the alas. Gilky v. Dickinson, 9 N. C., 341. In law, 
then, the plaintiff was endeavoring to enforce his judgment up 
to April Term, 1838, of the court, in which it was obtained. 
The time specified in the act did not expire until April, 1848. 
The writ in this suit was issued in March of that year. Sup- 
pose that executions had regularly issued from time to time of 
Habersham Superior Court, could it be pretended that a pre- 
sumption of payment or of abandonment of his claim by the 
plaintiff could have arisen? Very clearly not. And why not? 
Simply because it would be manifest he had not abandoned hig 
claim, which would rebut the idea of a payment. So 
(266) here, ten years have not elapsed since the plaintiff ceased 
to prosecute his claim under his judgment and the issuing 
of his writ. The legal presumption authorized by the act of 
1826 does not arise in the case. 

By the plaintiff it is further objected that the statute is not 
sufficiently pleaded. We think the plea of payment is sufficient ; 
the statute need not be pleaded: it only raises a presumption, 
which is evidence under the plea of payment. 

Per CurIAM. Judgment reversed, and venire de novo. 
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GEORGI PLATT v. F. W. POTTS ET AL. 


A judgment either before a magistrate or in a court of record is not 
the subject of an action of trover and conversion; nor is a note 
on which a judgment has been obtained, because it is merged in 
the judgment and is defunct. 


Apprat from the Superior Court of Law of Haywoon, at Fall 
Term, 1849, Ellis, J., presiding. 


N. W. Woodfin for plaintiff. 
Henry and J. W. Woodfin for defendant. 


Pearson, J. This was trover. One count was for the con- 
version of a magistrate’s. judgment for $100 against one Tul- 
bright. The other was for the conversion of a note for $100 on 
said Tulbright. The proof was that Tulbright had given the 
plaintiff a promissory note for $100. The plaintiff, by 
his agent, indorsed the note to one Allen, in anticipation (267) 
of a trade, which was not concluded, and the plaintiff 
then handed the note to the defendant Potts, a constable, for 
collection, without striking out the indorsement to Allen. Potts 
took a judgment against Tulbright on the note, and afterwards 
sold the judgment to the other defendant, Penland. The de- 
fendants, upen demand, refused to give up to the plaintiff either 
the note or the judgment; he then ‘brought this action. 

The judge in the court below was of opinion that the plaintiff 
could not recover on the first count, because “a judgment” of a 
magistrate was not a thing that could be recovered in trover. 
This is settled. Cobb v. Cunningham, 28 N. C., 368. But he 
was of opinion that the plaintiff could recover for the conver- 
sion of the note, “if the jury was of opinion that there had been 
a conversion of the note by the defendants, either by procuring 
a judgment to be rendered on it, or otherwise.” To this part of 
the charge the defendants except, and we think the exception 
well founded. 

There was no wrongful conversion of the note by taking a 
judgment on it in the name of Allen. The indorsement passed 
the legal interest to him, and it was the plaintiff’s fault not to 
strike out the indorsement, and, although the beneficial interest, 
according to the facts of the ease, was still in the plaintiff, the 
defendant Potts did nothing more than his duty in taking the 
judgment as he did. The judgment nullified the note, and it 
was, therefore, of no force or effect, and ought to have been can- 
celed by the magistrate and filed away by him, and, in strictness, 
he ought also to have kept the judgment (or, rather, the paper 
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on which the judgment was written) as evidence of his adjudi- 
cation, in which both the plaintiff and the defendant were 
interested, but to which neither of them had any right, 
(268) because it ought to be kept by the magistrate, so as to 
enable him to make a due return if a writ of recordart 
should issue. The rights of the plaintitf could be enforced by 
issuing an execution on a separate piece of paper, and the rights 
of the defendants (if he should ever be sued again for the same 
cause) could be protected by a reference to the judgment, ete., 
still remaining in the hands of the magistrate, as a guast record. 
We, therefore, do not concur in the opinion that a note, after 
a judgment has been rendered on it in the name of the apparent 
legal owner, can be the subject of an action of trover. A judg- 
ment is a thing merely in contemplation of law, and trover will 
not lie for its conversion, whether it be the judgment of a court 
of record or of a magistrate. A note, after judgment has been 
taken on it, is defunct, has no existence and is not a thing, either 
in fact or in contemplation of law, and therefore trover cannot 
be sustained. 
Prr CurIAmM. Judgment reversed, and venire de novo. 


Cited: Grant v. Burgwyn, 88 N. C., 99. 


(269) 
JOSHPH COCKERHAM y. JOHN NIXON. 


1. AS soon as the owner of an animal knows or has good reason to 
believe that he is likely to do mischief, he must take care of him 
and be responsible for any injury that he may inflict; and it 
makes no difference whether this ground of suspicion arises from 
one act or from repeated acts. 


2. The act done, however, must be such as to furnish a reasonable in- 
ference that the animal is likely to commit an act of the kind 
complained of; this is a matter to be decided by the jury and 
not by the court. 


AppEatL from the Superior Court of Law of Surry, at Spring 
Term, 1850, Dick, J., presiding. 


H.C. Jones for plaintiff. 
Boyden for defendant. 


Pearson, J. This was a case for an injury done to the 
plaintiff’s horse by the defendant’s bull. The plaintiff proved 
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that a bull of the defendant, while running at large, gored his 
horse and killed it. One Cannady swore that before the horse 
was killed he was giving salt to a cow, when the bull came up; 
whereupon the bull made after him and forced him to jump on 
a fence near at hand, and he stated these facts to the defendant 
and told him he would have shot his bull if he had had a gun. 

The court charged that it was not necessary to show that the 
defendant had knowledge of a vicious habit of the animal by 
proof of many acts, but that knowledge of one vicious act, show- 
ing him to be dangerous, would be sufficient to render the de- 
fendant hable, and that the testimony of Cannady did bring 
home to the defendant such a knowledge of the vicious 
propensities of the animal as would require him to pre- (270) 
vent the animal from going at large, and, so far as this 
point was involved, the jury would be authorized to find for the 
plaintiff. 

The defendant excepts to this charge. We concur in the gen- 
eral proposition, that the allegation in the declaration that the 
bull had a vicious habit and was accustomed to do mischief, 
which was known to the defendant, may be sustained by proof 
of a single act, provided it be of such a nature and is committed 
under such circumstances as to satisfy the jury that the animal 
was vicious and too dangerous to be allowed to go at large. 
Such fact coming to the knowledge of the owner, is notice sufh- 
client to put him in the wrong and make him liable for the 
consequences of his neglect to keep the animal confined. 

The cases cited by the plaintiff’s counsel fully sustain this 
position. Jenkins v. Turner, 1 Ray., 109; 3 Car. and Pa., 138; 
1 Bar. and Ald., 629; 1 Holt, 617; Leigh Nisi Prius, 559: 
Buller Nise Prius, TT 2 Esp., 482. One act may sometimes 
furnish as convincing proof of the viciousness of an animal as 
a dozen, and the jury are, therefore, allowed to make the infer- 
ence from a single act. The idea that the owner is not liable 
until the mischief has been known by him to be repeated time 
after time, is absurd; how many horses must the owner know 
his bull to have killed before he becomes liable? The rule is 
that as soon as the owner knows or has good reason to believe 
that the animal is likely to do mischief, he must take care of 
him; it makes no difference whether this ground of suspicion 
arises from one act or from repeated acts. The only restriction 
is that the act done must be such as to furnish a reasonable 
inference that the animal is likely to commit an act of the kind 
complained of. This explains the case in which it is held that 
an action against the owner of a dog for killing a sheep 
is not sustained by proof of a scienter that the dog had (271) 
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bitten a man, without adopting the suggestion made by the 
defendant’s counsel, that the “old cases” favored dogs more 
than useful animals. Upon the same principle an action could 
not be sustained against the owner of a hog (a useful animal) 
for injury to the person of the plaintiff, by proof of a scienter 
that the hog would eat young chickens and ducks. 

We think there was error in the particular proposition laid 
down in reference to the effect of the testimony of Cannady. 

When the owner knows or has reason to believe that an ani- 
mal is dangerous, on account of a vicious propensity in him, 
from nature or habit (a term used to denote an acquired as dis- 
tinguished from a natural vice), it becomes his duty to take 
care that no injury is done; and he is liable for any injury 
which is likely to be the result of this known vicious propensity. 
But whether there be sufficient evidence of this vicious propen- 
sity, whether a single act and the attending circumstances are 
such as to justify the inference, are matters in reference to 
which the jury must inquire. 

If a dog is known to have killed one sheep, a jury would be 
able, from their knowledge of that animal, to infer that he 
would kill another, if an opportunity presented itself. If so, 
the owner would, in law, be liable. But if a dog is known to 
have bitten a man, a jury would not be apt to infer that he 
would kill a sheep, because the one act proceeds from voracious- 
ness, the other from combativeness, and fierce dogs are not so 
apt to be sheep-killing dogs. If a bull so far loses sight of his 
submission to the “dominion of man” as on one occasion to 
rebel and offer combat, it does not follow, as a matter of course, 
that he would be likely to attack a horse, and that fact must be 

decided by the jury, from the nature of the animal, the 
(272) provocation and other circumstances attending the act. 

It was error for the court to decide “that the testimony 
of Cannady did bring home to the defendant such a knowledge 
of the vicious propensities of the bull” as would make him 
lable. 


Per Curiam. Judgment reversed, and venire de novo. 
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ROBERT H. MAXWELL v. JOHN MILLER. 


One may recover in an action of covenant or assumpsit, on a bill of 
sale for a Slave, for a warranty of the soundness of the slave, 
although there be no witness to the bill of sale. 


AppEAL from the Superior Court of Law of Mreck.Lensure, 
at Spring Term, 1850, Dick, J., presiding. 


Thompson, Boyden and Osborne for plaintiff. 
Craige and Wilson for defendant. 


Prarson, J. This was assumpstt upon the warranty of the 
soundness of a negro. The warranty was contained in a bill of 
sale given by the defendant, to which the wife of the defendant 
was the only subscribing witness. The plaintiff offered to prove 
the handwriting of the defendant and that of his wife, in order 
to establish the warranty. The court rejected the evidence, and 
the plaintiff submitted to a nonsuit and appealed. 

The objection to the reception of the evidence is that (273) 
the attestation of the defendant’s wife, as a witness, 1s a 
nullity; and so the bill of sale ‘has no attesting witness, and does 
not pass the title, and, for that reason, the warranty, which is 
an incident to the sale, is of no validity. The reply is: admit- 
ting the position that, as between the parties, the title did not 
pass by the bill of sale, for want of an attesting witness, to be 
tenable, still, the warranty is distinet from that part of the bill 
of sale which purports to pass the title; and there 1s no reason 
why there should be an attesting witness to a covenant or con- 
tract of warranty of the soundness of a negro, nor necessity for 
its registration. Andif a warranty be a mere incident of a sale, 
the title in this case might have passed by an actual delivery 
without a bill of sale; and so there was no ground for the objec- 
tion. This reply seems to be sufficient. 

But it is evident that the doctrine of warranty, as applied to 
real estate, has no sort of application to the warranty of the 
soundness of a chattel. Such a contract may be entirely dis- 
tinct from and unconnected with a sale, and will support an 
action, provided there be a sufficient consideration, although 
there is no sale to which it may be incident. | 

The opinion of his Honor is obviously erroneous. 

The nonsuit must be set aside and a venire de novo issue. 

Per Curtam. Judgment accordingly. 
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(974) 
WILLTAM MURPITY v. JAMES McCOMBS. 


Where a man who is liable to militia duty is arrested on a civil 
process while he is attending a militia muster, in violation of 
the act of Assembly, he may plead the same in abatement. 


Appreat from the Superior Court of Law of Rowan, at Fall 
Term, 1849, Caldwe'l, J., presiding. 


A. H. Caldwell for plaintiff. 
Craige for defendant. 


Nasu, J. The writ in this case was served on the defendant 
on 26 April. The defendant pleaded in abatement that, at the 
time of the service of the writ, he was attending his duty at a 
muster, as an officer of the militia, in the town of Salisbury, 
when the writ was executed. To ‘this plea the plaintiff de- 
murred. On the argument it was insisted by the plaintiff that 
the matter set forth in the plea could not be taken advantage of 
by a plea in abatement, but was proper only to set aside the re- 
turn, for the reason that such a plea went to the writ, and the 
complaint here was of the service. 

In this we think there was error. The act of Assembly under 
which the defense is offered expressly provides for this case. 
Rev. St., ch. 31. By-section 32 1t is provided how writs and 
other process, except subpeenas, shall be executed and returned. 
The concluding paragraph of that section is as follows: “All 
process made returnable at any other term, or executed at any 
other time or in any other manner, than is ‘by this act directed, 
shall be adjudged void on the plea of the defendant.” Section 
58 of the same act directs, “it shall not be lawful for any sheriff 
or other officer to execute any writ or other process on a Sunday, 

or upon any person attending his duty at a muster of the 
(275) mulitia,” ete. The law of the land, with regard to the 

militia, compels, under heavy penalties, all persons who 
are liable to perform militia duty and have been properly en- 
rolled to attend musters; and the act we are considering protects 
them from arrest while they are in the performance of this duty. 
The officers of the law are forbidden to execute writs in civil 
cases upon a militiaman while so engaged. The time, then, 
when this writ was executed was in violation of the law; and 
section 58 directs that the defendant shall avail himself an it by 
a plea. That the defendant was within the protection of the 
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law is admitted by the demurrer. Whether, under the act of 
1836, he could have availed himself of the objection by a motion 
to dismiss, it 1s not necessary to decide. 

The decision below is erroneous and must be reversed. 

Per Curiam. Demurrer overruled and judgment for the de- 
fendant. 


(276) 
HUGH HAMILTON vy. JOSEPIT ELLER. 


Ani obligation for a certain sum, payable in specific articles at a par- 
ticular time and place, becomes, after it is due, necessarily an 
obligation payable in money, unless the defendant pleads and 
proves a tender of the articles at the time and place mentioned 
in the contract. 


APPEAL from the Superior Court of Law of Buncomss, at 
Spring Term, 1848, Battle, J., presiding. 

This is an action of debt on a bond for $150, dated 14 July, 
1842, and “payable 1 January, 1844, in good trading, to be 
valued and delivered at Eller’s house.” Plea, payment. Be- 
fore the jury was impaneled the defendant, upon the authority 
of a letter from the plaintiff to him, moved to dismiss the suit, 
but the court refused the motion. In support of the issue the 
defendant gave evidence that, before the bond fell due and 
while the plaintiff held it, the plaintiff and the defendant agreed 
that any debts of the plaintiff to other persons which the de- 
fendant would discharge and take up should be allowed as pay- 
ments on this bond; and the defendant then produced several 
justices’ judgements against the plaintiff to the amount of the 
bond, and alleged that he paid them before the bond fell due, 
but gave no evidence thereof. On the part of the plaintiff evi- 
dence was then given that, on 1 January, 1844, one Deaver, to 
whom the plaintiff had transferred the bond, attended at Eller’s 
house to receive payment, and Eller then tendered him some old 
horses and other specific articles of the value of $150, as 
then alleged by the defendant. which Deaver refused to (277) 
receive, on account of their deficiency in quality. 

The court directed the jury that the sums due on the judg- 
ments were not payments on the bond, unless the parties had 
applied them, or agreed to apply them, to it; and that, whether 
such was the fact or not, it was for them to inquire, and in 
doing so they might consider that the defendant tendered other 
things in discharge of the bond, after the period at which he 
alleged he had paid it by taking in the judgments. The court 


203 


IN THE SUPREME COURT. [33 


eR 


COLVERT v. WHITTINGTON, 


also instructed the jury that unless they should find it to have 
been paid, they were to consider it as a bond for $150, payable 
absolutely in money, and allow interest accordingly. After a 
verdict and judgment for the plaintiff, the defendant appealed. 


N. W. Woodfin for plaintiff. 
J. W. Woodfin for defendant. 


turFin, C. J. The motion to dismiss was not made by the 
plaintiff or his attorney, but by the defendant, and, as must be 
understood, against the will of the plaintiff at that time. The 
alleged letter, under which the defendant assumed the authority, 
is not set forth, and hence it cannot be seen here that it con- 
ferred it, and that his Honor erred, supposing that the motion 
could be entertained under any circumstances. We do not, 
therefore, consider that point, which, moreover, the defendant 
abandons, as he states that both he and the plaintiff have been 
enjoined, at the suit of Deaver, from dismissing this suit. 

The instructions to the jury were very indulgent to the de- 
fense, in leaving it to the jury to draw inferences to an extent 
not warranted by the defendant’s own evidence. For he gave 
no evidence that he had paid the judgments against the plain- 

- tiff; and, moreover, if he ever paid them, he failed to 
(278) show that he did so before his plea in this suit. For 
this latter reason, if no other, the verdict should have 

been against the defendant on that issue. 

The instrument is an obligation for $150, and is necessarily 
payable in money, unless it was discharged in specific articles 
or the due tender of them at the day and place specified, of 
which there was no plea. 

Per Curram. Judgment affirmed. 


Cited: Plankroad v. Bryan, 51 N. C., 85; Lackey v. Muller, 
61 N. C., 27, 8; Fort r. Bank, 1b., 420; Marriner v. Roper Co., 
112. N.C., 167. 


PAYTON COLYVERT vy, ALLEN WHITTINGTON, 


In an action brought to recover a penalty for not working on a road 
in Wilkes County, laid off by commissioners under an act passed 
in 1846, ch. 100, it is necessary, before a recovery can be effected, 
to show that the commissioners were duly sworn as the act 
directs. 
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AppeaL from the Superior Court of Law of Wirxes, at Fall 
Term, 1849, Caldwell, J., presiding. 


Boyden for plaintiff. 
No counsel for defendant. 


Nasu, J. By an act passed in 1846, ch. 100, sees. 3 and 4, 
commissioners were appointed “to view, lay off and improve 
the State Road from Alexander Church’s to Payton Colvert’s.” 
Section 4 provides, “that before they shall enter upon their 
duties as commissioners they shall take an oath, before 
- some justice of the peace for the county of Wilkes, to (279) 
view and lay off the road the best and most convenient 
way, having strict regard to private property as well as to the 
public good, and shall assess all damages, etc., and shall report 
the same to Wilkes County Court, ete.; and the said commis- 
sioners shall appoint an overseer and allot him the hands neces- 
sary to open the said road, etc., and the hands so allotted him 
shall be subject to the same fines as in other cases is now pro- 
vided by law.” Under this act the commissioners proceeded to 
view and lay off the road, as directed, appointed the plaintiff 
overseer, and allotted him the necessary hands, among whom 
was the defendant, to open the road. This action was brought 
by warrant to recover from the defendant the sum of $4, the 
fine imposed by law for refusing to work as a hand in opening 
the road. The defendant had been duly summoned. To sup- 
port his action the plaintiff produced in evidence two papers, 
purporting to be reports, made to the County Court of Wilkes, 
of the laying off the road and the assessment of damages. Sev- 
eral objections were made to the plaintiff’s recovery. It is 
deemed necessary to examine but one. It nowhere appears in 
the proceedings that the commissioners were sworn. The act 
requires that, before they enter on their duties, they shall be 
sworn. This is required as well in justice to the persons whose 
interests may be affected by the location of the road as to the 
public. It is said that we cannot look beyond the action of the 
commissioners. If any action of the County Court had been 
required upon the return made by them, it might well be ques- 
tioned whether we could look behind it; but, here, nothing is to 
be done by that tribunal but to order the payment of the dam- 
ages assessed. They are not required to record the proceedings 
of the commissioners. We are not only at liberty, therefore, to 
look into these proceedings, to see that they are regular and 
according as the law directs, but it is our duty to do so. 

We cannot, otherwise, ascertain the lability of the de- (280) 
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fendant to work on the road in opening it. The commissioners, 
under the act, have limited the special powers; and it must 
appear that all has been done by them which is required before 
their acts can be legal and valid. The taking of the required 
oath is a condition to their entering upon the discharge of their 
duties. This not appearing is as if it did not exist. 

Per Curtam. | Judgment aftirmed. 


ELISHA JONES vy. MILES B. ABERNATHY. 


1. When slaves, by a will made by a testator in South Carolina. were 
directed to be emancipated. and then the testator says, “all the 
balance of my estate to belong to C. J.”: Held, that C. J. could 
not claim these negroes at law under the residuary clause, even 
if the bequest for emancipation were void by the laws of South 
Carolina, because they did not pass by the words of the residuary 
clause, but only fell into the residue by the operation of the law, 
and C. J’s. title was only an equitable one. 


2. Held, that this Court cannot presume that the emancipation of 
Slaves is void by the laws or policy of South Carolina, but that 
this fact should have been proved. 


AppEAL from the Superior Court of Law of Lincoiy, at 
Spring Term, 1850, Dick, J., presiding. 
This is a special action on the case, tried on not guilty pleaded. 
On the declaration and evidence the case is as follows: 
(281) William Barry, of Fairfield District, South Carolina, 
by his will, which was proved there in 1823, gave sev- 
eral slaves, his land, and all his other property to his wife, 
Lucy, during her life. The will then proceeds thus: “After her 
death, my will is that my negroes, Jub, Lid, Tsaac, ete., be all 
emancipated, and continue under the care of Richard Harrison 
and John Pickett, as trustees. It is further my will that all my 
lands adjcining where T now live, with all the stock and planta- 
tion tools thereon, do continue in the care and under the pro- 
tection of said trustees, for the benefit and support of said Jub, 
Lid and their increase forever. It is further my will that all 
the balance of my estate, after my wife’s death, belong to Cyn- 
thia Jenes.”” The testator appointed his wife execuitrix, and she 
qualified and died shortly before this suit was brought. During 
her hfe the defendant had some of the slaves in his possession in 
this State, and then took and sold them bevond the limits of the 
State. For doing so this action was breught, in order to recover 
damages alleged to have arisen thereupon to Cynthia Jones, who 
is the intestate of the plaintiff. 
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The court was of opinion the plaintiff could not recover, and, 
in submission thereto, he suffered a nonsuit and appealed. 


Avery, Landers and Thompson for plaintiff. 
Alexander, J. G. Bynum and Craige for defendant. 


Rerrin, C. J. Without considering the question whether a 
general residuary clause vests in the legatee the legal remainder 
in slaves specifically given to another for life, upon .the assent 
of the executor to the legacy for life, the Court holds this case 
to be against the plaimtiff. For, supposing the affirmative to be 
true ordinarily, it is not so upon this will. The residue in the 
slaves 1s not expressly given in that clause, but they are pre- 
viously disposed of otherwise. If they form a part of 
the residue at all, they fall into it by operation of law (282) 
merely, contrary to the wish and expectation of the testa- 
tor, upon the ground that the disposition of them, for emancipa- 
tion, failed by reason of its illegality. Now, that illegality 1s 
not established. It is possible, and perhaps probable, that it is 
deemed contrary to policy in South Carolina to allow slaves to 
be emancipated and remain there, and the law of that State may 
not permit 1t. But, although we know that slavery is established 
in South Carclina, ‘yet, without evidence, it cannot be judicially 
assumed here that a bequest for emancipation is not valid there, 
since a power in the owner to manumit is not so absolutely 
incompatible with slavery that they cannot coexist under the 
same government: and, in fact, such a power, in some form or 
other, has been tolerated in most countries and in the States of 
this Union in which that institution prevails. But if that were 
otherwise, still the right of this residuary legatee would not 
be a legal, but an equitable one. Tor it 1s plain the testator 
meant that cifher his personal representative or the trustees 
nominated in the will shonld perform the office of emancipating, 
or procuring the emancination, of the slaves, if any further act 
were necessary to effect it; and to that end the legal title must 
have been intended to revert to the personal representative upon 
the death of the widow, or to vest in the trustees, with the land 

nd other property given “for the benefit” of the slaves. If the 
purpose of those gifts were illegal and could not be enforced 
nor exeented, still the gifts themselves would not be avoided, but 
a trust would result to the residuary Jegatee, upon which there 
can be no action at law, but only a remedy i in equity. 

Per CurraM. Judgment affirmed. 
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(283) 
Cc. N. WHITE v. JOHN GIBSON. 


The declaration of a partner, after the purchase of an article, that 
he had purchased it for and on account of the firm, is not of it- 
self sufficient evidence to make his copartners liable. 


Appeat from the Superior Court of Law of Caparrus, at 
Spring Term, 1850, Dick, J., presiding. 


Avery, Landers and Osborne for plaintiff. 
Wilson and Coleman for defendant. 


Nasu, J. This action is in assumpsit to recover from the de- 
fendant the price of a mule, purchased by one Lee, who 1s since 
dead, from the plaintiff, for the use of a firm consisting of said 
Lee and the defendant. The copartnership was admitted, and 
was entered into for the purchase and sale of negroes, horses, 
cotton and tobacco. To prove that the mule in question was 
purchased for the usa of the firm, the declarations of Lee were 
admitted in evidence. These declarations were that he had 
bought a mule from the plaintiff, and at a subsequent time, 
when the mule was brought home, he stated that he had bought 
it for the use of the firm. The latter declaration was objected 
to by the defendant and ruled out by the court. 

The sole question now submitted is as to the correctness of 
this opinicn. It is a general rule of the law of evidence that the 
acknowledgment of one joint contractor or partner is evidence 

against all the rest, and sufficient to bind them. The 
(284) principle upon which such evidence is admissible is the 

community of interest between the party making the ad- 
missions and the party to be affected by them, and the presump- 
tion that the former would not make an acknowledgment against 
his own interest. 2 Starkie Ev.. 26 and 583. If, therefore, it 
appears that it is the interest of the party, making the admis- 
sion, to throw the burden of the contract on the firm, his ac- 
knowledgment cannot be received upon the well-known rule that 
interest in a cause will exclude a witness. .The mule in this 
case was purchased by Lee, without, at the time, disclosing the 
fact (if it was so) that the contract was made for the firm. 
This conelusion necessarily results from other parts of the case. 
It is true, from the very constitution of a partnership, a pre- 
sumption arises that each partner is an authorized agent for the 
rest in contracts relating to the subiect-matter of the partner- 
ship. But this relationship does not deprive either party of the 
liberty of making contracts for himself in similar matters. 
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Thus, if A and B constitute a firm to merchandise goods, either 
of them, unless it is forbidden in the articles, is at liberty to en- 
ter into the same business, at the same place, on his own account. 
In this case the first declaration of Lee is that he has purchased 
the mule, without more. The legal presumption is that when 
a person purchases a thing he purchases it for himself. In such 
case the vendor, in order to charge another person as a partner, 
must show the purchase was made for the firm or that 1t went 
to their use. Swann v. Heald, 7 East, 209. Now, as before 
stated, from the case it appears that Lee did not, at the time of 
the contract, mention the name of the defendant. The entire 
obligation of the contract, as far as this question is concerned, 
rested upon him. Shall he be permitted, by his own declaration, 
to throw upon the defendant a burthen which was origi- 
nally his alone? In other words, has he not a direct (285) 
interest in lessening his own responsibility? If, so, the 
presumption upon which the rule rests, as to the admission of 
the declaration of one partner to bind another, is taken away. 
This does not conflict with the principle that each partner may 
by his act and declaration bind his copartner in all transactions 
relative to the subject-matter of the copartnership, but extends 
only to the evidence required to show that responsibility. 

It is believed the declarations of Lee were not competent evi- 
dence to prove the fact for which they were offered. 

Per Courram. | Judgment affirmed. 


ELIZABETH HENRY v. WILLIAM J. WILSON. 


Where A was entitled to a life estate in slaves, and, being threatened 
with a suit in equity to enjoin her from sending the negroes out 
of the State, in consideration that the suit should be forborne, 
agreed that the slaves should be placed in the possession of RB, 
who was to pay her the hires annually, and they were accordingly 
so placed in B’s possession: Held, that A thereby transferred all 
her legal interest to B, there being a sufficient consideration and 
an actual delivery of the slaves; that A, therefore, could not 
support an action at law for them, but her only remedy, if B 
failed to pay over the hires, was in equity. 


Apprat from the Superior Court of Law of Gasron, at Fall 
Term, 1849, Caldwell. J.. presiding. 


Alexander, Landers and Avery for plaintiff. 
‘Thompson for defendant. (286) 


33—14 209 


IN THE SUPREME COURT. [33 


$n 


HENRY uv. WEEDS: 


rr a re ere ar er A A a pee ree 


Pearson, J. This was detinue for negro Amy and her two 
children, decided upon a case agreed, viz., Sarah McIntire in 
1815 bequeathed the negro Amy to the plaintiff in these words: 
“I give to my niece, Elizabeth Henry, the services of my servant 
Amy, during her life, the said Amy to be liberated at her death, 
according to the laws of the State: provided the said Amy is 
well treated : but if 1t can be made to appear that she is not well 
treated, [ allow my executor to take her and liberate her, or put 
her in the hands of some person who will treat her well”; and in 
a subsequent clause of the will are these words: “I do hereby 
authorize and empower my executor to be the sole judge of the 
treatment that the said Amy may receive in the possession of 
the said Elizabeth Henry.” One Lot Cannon was appointed 
executor, was qualified and assented to the legacy, and put the 
negro in the possession of the plaintiff, who retained the posses- 
sion of her and her children until 1843, when the said Cannon 
was about to file a bill in equity against the plaintiff, upon the 
ground that she intended to remove the negroes out of the State. 
Whereupon, to prevent litigation, the parties agreed to consti- 
tute the defendant their mutual agent and to put the negroes 
into his possession, with the understanding that he would hold 
them during the life of the plaintiff and hire them out annually 
during that period, and pay the proceeds of their hire to the 
plaintiff, and at her death deliver them to the said Lot Cannon. 
Accordingly, the negroes were put into the possession of the 
defendant, ‘and he for several years hired them out and paid the 
money to the plaintiff. In 1845 the plaintiff demanded the ne- 
groes and commenced this action. His Honor in the court below 
was of opinion with the plaintiff, and judgement was entered in 
her favor, from which the defendant appealed. 

We do not concur in this opinion. It admits of much 

(287) question whether the plaintiff took a legal estate in the 
negro, and there is room to contend that the whole legal 

estate continued In the executor, being necessary to enable him 
to execute the trust in the event that the negro was not well 
treated; so that the plaintiff was only entitled to a trust or right 
to the services. But suppose the plaintiff took the legal estate 
tor her life, leaving the reversion in the executor, we are of opin- 
ion that she cannot maintain this action; because she parted 
with her title and it became vested in the defendant, in trust for 
her, so far as relates to the hires, during her lifetime, and then 
to be delivered to the executor, by force of the arrangement en- 
tered into between the executor and herself in the vear 1848; 
the legal effect of which was that, for a valuable consideration 
and forbearance to sue, she passed her estate to the defendant, 
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in trust to pay her the annual hires; and this transfer, although 
without writing, was valid as an executed contract, being a sale 
accompanied by an actual delivery. Thence she had no right 
to resume the possession, and has, in fact, no property in the 
slaves; her remedy, if the negroes are not annually hired out 
and the money paid to her, is by bill in equity to enforce the 
performance of the trust. 

The judgment below must be reversed and a judgment en- 
tered for the defendant. 

Perr Curiam. The judgment reversed and judgment for the 
defendant. 


F (288) 
DEN ON Demise oF ISAAC LYERLY vy. CLAUDIUS B. WHEELER. 


1. Where the lessor of the plaintiff in ejectment claims as purchaser 
at an execution sale made under a judgment in which he was 
himself the plaintiff, he must show the judgment as well as the 
execution; and if the sale was by execution under a decree in 
equity, he must not only show the decree, but also the bill and 
answer, and so much of the pleadings and orders as will show 
that the decree was pronounced in a cause properly constituted 
between the parties. 


2. In an ejectment brought by a purchaser at a sheriff’s sale against 
the defendant in the exceution, the latter, while still in possession, 
eannot resist. upon the ground that he (the defendant) has a 
better title. 


Apprat from the Superior Court of Law of Rowan, at Spring 
Term, 1850, Dick, J., presiding. 


Craige, Osborne and Alexander for plaintiff. 
Boyden for defendant. 


Nasu, J. Two questions are presented by this case to the 
consideration of the Court. The plaintiff claims title under a 
sheriff’s deed, and to establish it offered in evidence a copy of 
a decree in equity made in the Supreme Court in his favor 
against the defendant. The introduction of this evidence was 
opposed by the defendant, for the reason that copies of the bill 
and answer filed in the case ought also to be in evidence. The 
court admitted the evidence. In this, we think, there 
was error. The opinion of the court below was endeav- (289) 
ored to be sustained here upon the act of 1848, ch. 53, 
passed, as it declares, “to secure the title of purchasers of land 
sold under execution.” It provides that “when lands had been 
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sold or might be hereafter sold by virtue of any writ of execu- 
tion, ete., no variance between the execution and the judgment 
whereon it issued, ete., shall invalidate the title of the pur- 
chaser.” In Rutherford v. Raburn, 32 N. C., 148, the Court 
decided that the effect of that act is to restore the common law 
on that subject. By the common law the execution not only 
justified the sheriff in acting under it, but the purchaser at the 
sale, in an action against the defendant in the execution, or one 
coming In under him after the lien attached, need not show the 
judgment. A contrary rule was established in this State by 
Hamilton v. Adams, 6 N. C., 161, and was considered the law 
until the passage of the act above mentioned. In Rutherford x. 
fiaburn, however, the Court restrained the operation of the 
act to cases where the purchaser is not the plaintiff in ¢he execu- 
tion. When he is, he must show a judgment, not to show that 
there is no variance between it and the execution. but that the 
plaintiff had a just claim against the defendant, and it had been 
ascertained by a judgment; and to this Lake v. Billers, 1 Lord 
Raymond, is cited. If it was necessary, then, for the plaintiff 
to produce a copy of the decree in equity, which we hold to be 
the law in such a case, the copy of the decree alone will not 
answer. To make it evidence it was necessary for him to have 
the bill and answer and so much of the pleadings and orders as 
would show that the decree was pronounced in a cause properly 
constituted between the parties. Williamson v. Bedford, 32 N. 
C., 198. Another question was presented by the case, the deci- 

sion of which is not necessary to the disposition of the 
(290) case at present, yet, as it must be presented to another 

jury, and may again arise, to save time and trouble, we 
proceed to give our opinion upon it. The defendant offered to 
prove that, before the decree offered in evidence was obtained, 
he conveyed the land in dispute to one Locke in trust to secure 
his indorsers to a bank debt which he owed, and that the said 
trustee on 23 November, 1846, had sold the premises at auction 
to one Nathan Chaffin, to whom he made a conveyance, and who 
leased the land to him, and under whom he now held it. This 
evidence was rejected by the court. In an ejectment brought 
by a purchaser at a sheriff’s sale against the defendant in the 
execution, the latter, while still in possession, cannot resist upon 
the ground that he, the defendant, has a better title. 

The action of ejectment is to recover possession, and whatever 
possession the defendant in the execution had, the purchaser 
acquires by the sale and is entitled to recover. Thompson v. 
Hodges. 7 N. C., 546; Islay v. Stewart, 20 N. C., 297. Our 
attentién in the ‘argument was called to Jordan v. Marsh, 31 
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N. C., 234. This opinion is not in conflict with it. It was 
decided on its own peculiar features. The land had been sold 
under executions against the defendant for different persons, to 
one of whom he was considered as having surrendered the pos- 
session, and he took a new lease after the last sale by the sheriff. 
Per Curiam. Judgment reversed, and venire de novo. 


Cited: Freeman v. Heath, 35 N. C., 500; Stallings v. Gulley, 
48 N. C., 346; Lee v. Hure, 82 N. C., 481; Swift v. Dixon, 131 
N.C., 45; Evans v. Aldge, 133 N. C., 380. 


(291) 
JACOB BLEVINS vy. WILLIAM BAKER et AL. 


An officer who has an execution against a tenant in common of chat- 
tels may levy upon the undivided property and take it into his 
possession for the purpose of selling the interest of the defendant 
in the execution; and he does not thereby subject himself to an 
action by the other tenant in common. 


ArpreaL from the Superior Court of Law of Asur, at Fall 
Term, 1849, Caldwell, J., presiding. 


Craige for plaintiff. 
Boyden for defendants. 


Pearson, J. This was trover for forty-five bushels of salt, 
_ a@ wagon and five horses, and a tent cloth, five pairs of wagon 
gear, an axe, bucket, one coat and log chain. The plaintiff 
and one Peppers were tenants in common of the salt, which 
they had in a wagon. The wagon was stopped at the store of 
the defendant Baker, the hind-gate taken off and several sacks 
of salt delivered to Baker. At this time the defendant Hunt, 
who, as constable, held several executions against Peppers in 
favor of Baker, was in the act of seizing and levying on the 
forty-five bushels of salt. The plaintiff and Peppers attempted 
to prevent his doing so by putting on the gate of the wagon and 
starting the horses; whereupon Hunt caught hold of the horses 
and kept them from moving, and, after much altercation, the 
plaintiff and Peppers went off and left the salt, wagon, 

horses and everything appertaining thereto. The de- (292) 
fendants took out the salt and put it in Baker’s store- 

house, and weighed off one-half as the share of Peppers, which 
Hunt afterwards sold under his executions. The wagon be- 
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longed to Baker, he having hired it to the plaintiff to make the 
trip to the salt works; the horses belonged to persons in the 
neighborhood, who had hired them to the plaintiff. Baker kept 
his wagon, took the gear off the horses and turned them loose 
and they went to their respective owners. The tent cloth, gear, 
axe, bucket, coat, etc., belonged to the plaintiff. These articles 
the defendants did not remove or use or claim in any way. 
They remained where the plaintiff had left them; he could, 
without opposition, have taken them away at any time. It 
was not alleged that the plaintiff wished or offered to resume 
the use of the wagon and horses after the salt had been taken 
out. 

The court charged “that the defendants had no right to take 
possession, at all, of the salt, in the way they had done, by 
virtue of a levy on Peppers’ interest, and the plaintiff had a 
right to sustain this action for such taking.” On the second 
point the court charged “that the plaintiff, having a general 
right to and possession of the tent cloth and gear and other 
articles, and a special right to and possession of the wagon and 
horses, had a right to recover, in this action, the actual dam- 
ages which he had suffered by the interference of the defend- 
ants.” 

To this the defendants except. There was judgment for the 
plaintiff and an appeal. 

We think there is error in the charge upon both of the ques- 
tions made. The interest of a partner in partnership effects 
may be sold under a fi. fa. for his individual debt. Treadwell 
v. Rascoe, 14 N. C., 50. The sheriff must of necessity seize and 

take into his possession the effects levied on, in order to 
(293) make the sale, and the other partner cannot maintain an 

action of any kind either against the officer who levies 
and sells or against the purchaser who takes possession. In- 
deed, it is held that a partner cannot maintain an action of any 
kind against one who purchases copartnership effects from a 
copartner, though such sale was made in fraud of the rights 
of the partnership and to satisfy the individual debts of such 
copartner. Wells v. Mitchell, 23 N. C., 484. Such being the 
law in the case of partners, between whom the relation is more 
intimate, a fortiorc it is so In reference to mere tenants in com- 
mon. The legal interest of a defendant in undivided chattels 
may be seized and sold under execution (Islay v. Stewart, 20 
N. C., 297), and the Court treat the question as too plain to 
call for authority. We know of “no principle which forbids a 
seizure and sale of a defendant’s legal interest in undivided 
chattels.” The officer must, of necessity, take possession of the 
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whole, as it is undivided, and sell the right of the defendant in 
his execution in the whole, and the purchaser becomes a tenant 
in common with the other part owner, and they must arrange 
the matter between themselves, as neither can maintain trespass, 
detinue or trover, unless the property is destroyed or (as some 
say) sold. 

Upon the second point the construction ought to have been 
that the evidence, if true, did not prove a conversion, either as 
to the tent cloth, gear and other articles, or of the wagon and 
' horses. The defendant Hunt seized the horses as a means nec- 
essary to enable him to complete his levy upon the salt. After 
he had seized the salt, the plaintiff might, without opposition, 
have taken the tent cloth and everything to which he was enti- 
tled, if be had chosen to do so. 

An officer may justify an entry upon the land of a third per- 
son, 1f necessary to enable him to levy on the property 
of the defendant in the execution. So it would seem, (294) 
if this action had been trespass for seizing the horses, 
the officer might have justified the act as necessary to enable 
him to make the levy. 

Per Curiam. Judgment reversed, and venire de novo. 


Cited: Vann v. Hussey, 46 N. C., 382; McPherson v. Pem- 
berton, 1b., 380; Flanner v. Moore, 47 N. C., 123; Latham »v. 
Simmons, 48 N. C., 28; Ins. Co. v. Davis, 68 N. C., 20. 


JOHNSON LEDBETTER v. THOMAS J. TORNEY Et At. 


A surety who has paid money for his principal cannot sue him in an 
action of tort. 


AppraL from the Superior Court of Law of McDowe tt, at 
Spring Term, 1850, Caldwell, J., presiding. 

This is a suit in ¢ort to recover from the defendants a certain 
sum of money paid by the plaintiff to their use. The defend- 
ants, among other pleas, pleaded severally their certificate and 
discharge under the bankrupt law. On the trial it appeared 
that the plaintiff became the surety of the defendants to one 
Logan for $2,100; that on the defendants becoming insolvent he 
was forced to pay the said debt with costs, and thereupon insti- 
tuted this suit. The court was of opinion that the plaintiff 
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could not elect to sue in fort in this case; and, in deference to 
this opinion, the plaintiff submitted to a nonsuit and appealed. 


J. Baxter for plaintiff. 
J.G. Bynum, Avery and N. W. Woodfin for defendant. 


(295)  Pxrarson, J. The only question is whether a surety, 

who has paid money for his principal, can declare in 
tort, so as to escape from the plea of a certificate in bankruptcy. 
The plaintiff’s counsel was not able to show any authority in 
support of his position, and it cannot be supported upon any 
fair reasoning upon the nature of the cause of action. In fact, 
if a surety is allowed his election to declare in tort or in con- 
tract, the landmarks by which actions are distinguished will be 
entirely obliterated and the marked difference between actions 
ex contractu and actions ex delicto will be lost sight of. 

In Williamson v. Dickens, 27 N. C., 259, it is held that when 
a creditor has a claim which he may enforce, either by an action 
of assumpsit or in tort, if he sues in tort his action is not barred 
by a discharge in bankruptey, and when an agent has failed to 
collect, or has collected and misapplied the funds, the principal 
may declare in contract or in fort at his election. So if a car- 
rier or other bailee fails in the diligence required, he may be 
in contract or in tort. 

Without undertaking to run out the dividing line between 
those cases in which the plaintiff must declare in contract and 
those when he has his election to declare in contract or in fort, 
and to reconcile the cases, it is sufficient for us to say that there 
is no authority nor reason for allowing the plaintiff in this case 
to declare in tort. 

Per Curiam. Judgment affirmed. 


(ited: Bond v. Hilton, 44 N. C., 311. 


(296) 
LEONARD SHOWN’S Execttors v. JOSEPH BARR bet AL. 


t. That the plaintiff, who sues as executor, is not an executor, is a 
plea in bar. and the defendant may plead it with any other bar. 


2 The certificate of a presiding magistrate of a court of record in 
another State, which merely sets forth that A. B.. who attests 
the transcript. was the clerk of that court, but does not declare 
that “his attestation is in due form of law,” not being according 
to the act of Congress, cannot be received in evidence. 
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AppraL from the Superior Court of Law of Asux, at Spring 
Term, 1850, Dick, J., presiding. 

The plaintiffs declare, as the executors of Leonard Shown, 
deceased, on a bond to their testator; and the pleas are non est 
factum and ne unques executor. After proving the bond, the 
counsel for the plaintiffs insisted that they were thereon entitled 
to a verdict, forasmuch as the plea of non est factum overruled 
the other plea. But the court held otherwise. Then, in support 
of the issue on the latter plea on their part, the plaintiffs offered 
in evidence a transcript of the proceedings in the County Court 
of Johnson County in Tennessee, prior to this suit, purporting 
to be an order of the court that letters testamentary issue to the 
plaintiffs, “who were appointed executors in Leonard Shown’s 
will,” and to state that the plaintiffs took the oath prescribed by 
law for executors. To it was annexed an attestation by Alfred 
T. Wilson, as clerk of the court, under his hand and seal of the 
court, and dated 13 July, 1847, setting forth “that the 
foregoing is a true transcript of the records of the said (297) 
County Court at August Term, 1845,” There was also 
annexed a certificate of “James King, chairman,” ete., made 13 
July, 1848, “that the within is a true copy of the record of this 
court at August Term, 1845, and that it 1s taken in due form 
of law, and that. Alfred T. Wilson was then acting clerk of the 
Court, duly elected, and that the seal annexed is the seal of this 
court.” Upon objection on the part of the defendants, that the 
transcript was not duly certified, the court rejected it, and the 
plaintiffs submitted to a nonsuit and appealed. 


Craige for plaintiffs. 
Thompson and McCorkle for defendants. 


Rurrin, C. J. The Court considers the decision on both points 
to be correct. That the plaintiff 1s not executor or administra- 
tor is a plea in bar. 3 Chit. Pl., 942; Stokes v. Bate, 5 B. and 
C.. 491. Consequently, under the statute the defendant was en- 
titled to plead it with any other bar, Without noticing any ob- 
jection to the judicial proceedings in Tennessee as constituting 
letters testamentary, had the transcript been received in evi- 
dence, it is sufficient to say that the objection made at the trial 
to its reception is decisive. The act of Congress requires that 
the presiding magistrate of the court shall certify that the per- 
son who attests the transcript 1s the clerk of the court, and that 
“the attestation is in due form”; instead of which the certificate 
here is that Wilson was then, in August, 1845, clerk—and it is 
utterly silent as to the attestation. As the transcript was not 
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proved in any other manner, nor authenticated in conformity 
to the act of Congress, 1t was properly rejected; and the judg- 
ment must be affirmed. 

Per Curiam. Judgment affirmed. 


Cited: Kenseley v. Rumbough, 96 N. C., 196. 


(298 ) 
ISRAEL RICE y. JAMES CARTER’S ApMINISTRATOR. 


J. A sold a tract of land to B and gave him a bond for the title, 
and B, as the price of the land, promised verbally to pay $100 
to C, to whom A was indebted: Held, that this case does not fall 
under section 10 of the statute of frauds, Rey. St.. ch. 50, secs. 10 
and 8, relating to promises to pay the debts of other persons, be- 
cause the promise is to pay the debt of the very person to whom 
the promise is made. 


2. But in such a case the promise, being verbal. comes within that 
provision of section 8 which provides that all contracts to sell 
or convey lands, etc., shall be void unless such contract or some 
memorandum or note thereof be put in writing and signed by the 
party to be charged therewith, etc. Under this part of the section 
the verbal promise was void. 


APPEAL from the Superior Court of Law of Yancey, at a 
Special Term in July, 1850, Battle, J., presiding. 


J. W. Woodfin for plaintiff. 
Gaither, with whom was V. VW. Woodfin, for defendant. 


Prarson, J. This was assumpsit upon a promise to pay $100 
as the price of a tract of land. The plaintiff proved that he sold 
to the defendant a tract of land, and executed to him a bond for 

title, to be made when the purchase money was paid; 
(299) whereupon, as the price of the land, the defendant prom- 

ised to pay $100 to certain persons to whom the plaintiff 
was indebted. The defendant relied on the statute of frauds, 
Rev. St., ch. 50, sees. 10 and 8. Section 10 provides that “no 
action shall be brought to charge the defendant upon any special 
promise to answer the debt, default or miscarriage of another 
person, unless the agreement or some memorandum or note 
thereof be in writing.” 

The case does not fall under the operation of .this section, for 
the promise is to pay the debt, not of another person, but of the 
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very person to whom the promise is made, and it is well settled 
that such a promise does not fall within the operation of this 
section of the statute. 

Section 8 provides that all contracts to sell or convey lands and 
slaves shall be void, unless such contract or some memorandum 
or note thereof be put in writing and signed by the party to be 
charged therewith, ete. The contract, in this case, was for the 
sale of land. The defendant signed no memorandum or note in 
writing whereby he can be charged, and we are at a loss to see 
any ground, at all plausible, to support an action against him 
upon a mere verbal promise. Lathrop v. Bryant, 2 Bing., 
N. C., 744. The defendant had signed a written contract to 
convey land. The plaintiff (like the defendant in this case) 
had only made a verbal promise to pay the price, and it was 
urged for the defendant that he ought not to be liable under 
his written promise, inasmuch as the plaintiff was not bound by 
his verbal promise; but, said the Chief Justice, “whose fault was 
that? The defendant might have required the plaintiff’s signa- 
ture. The object of the statute was to secure the defendant. In 
the argument a little confusion has grown out of the fact of not 
distinguishing between the consideration of an agreement and 
the mutuality of claim. The defendant, for a sufficient 
consideration, has bound himself in writing; whether the (300) 
plaintiff is bound or not is not now the subject of in- 
quiry.” In this case the construction of the statute was fully 
discussed. It is taken for granted, and as a thing not debatable, 
that the party who did not sign the memorandum or note in 
writing was not liable, and the idea of his being hable is not 
even suggested. In Miller v. Irwin, 18 N. C., 103, it is held 
that the act of 1819, to make void parol contracts for the sale of 
land and slaves, does not require the consideration to be set 
forth in the writing. This is a departure from the English law, 
but we cannot see that it has the least bearing upon the present 
question. So, m Choate v. Wright, 18 N. C., 289, and many 
cases following that decision, it is held that this statute does not 
apply to executed contracts. We concur with these cases, but 
they have no bearing upon the present question. The contract 
here was not executed on either side and was purely executory. 
Carter v. Graves, 9 N. C., 576; Smith v. Lewis, 10 N. C., 469, 
and several other cases for the price of land, where deeds had 
been executed, in which the payment of the purchase money was 
recited and a release given, all turned upon the question of 
estoppel, and the point is not made whether the vendee was 
bound for the price without a promise in writing, because those 
were cases of executed contracts. The contract in the case now 
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under consideration is executory, and comes within the words 
as well as the meaning of the statute, which was intended to 
prevent fraud and perjury in relation to contracts for the sale 
of land and slaves. 


Per Curiam. Judgment reversed, and venire de novo. 


Cited: Wade v. New Bern, T77 N. C., 462; Holmes v. Holmes, | 
86 N. C., 208; Black v. Black, 110 N. C., 402; Hall v. Fisher, 
126 N. C., 209; Davis v. Yelton, 127 N. C., 348; Love v. Atkin- 
son, 1381 N. C., 545; Hall v. Misenheimer, 187 N. C., 186; Sat- 
terfield v. Kindley, 144 N. C., 461. 


(301) 
ROBERT POSTON y. ROBERT HENRY. 


1. A recovery in ejectment will not support an action for the mesne 
profits, unless the lessor has regained the possession, either by 
being put under process or by being let in. 


2. Where a recovery in ejectment is upon the demise of one of several 
lessors, putting another lessor in possession does not entitle the 
lessor, upon whose demise the recovery was effected, to an action 
for the mesne profits. 


AppraL from the Superior Court of Law of Buncomss, at 
Special Term in July, 1850, Battle, J., presiding. 

The action is trespass for mesne profits. Plea, not guilty. 
On the trial the plaintiff gave in evidence the record of a recov- 
ery In ejectment. The declaration contained three counts, upon 
the several demises of George W. Jones, Rebecca Poston, and 
the present plaintiff, Robert Poston. It was served upon Evans, 
as the tenant In possession; but upon the affidavit of one Deaver 
and a motion in the name of the present defendant, he (Henry) 
was admitted a defendant and pleaded to the action. At the 
trial the issue on the demise of Robert Poston only was sub- 
mitted to the jury, and on it there was a verdict for the plain- 
tiff, and judgment was entered thereon in July, 1848. In Au- 
gust, 1848, an habere facias possessionem issued, which recited 
the recovery of the premises of John Doe on the demise of Robert 
Poston, and commanded the sheriff to put the said party, plain- 
tiff, or his agent, into sole possession, ete. Under it the sheriff 
put in George W. Jones in August, 1848, and this suit was 
brought about a month afterwards. Upon those facts the coun- 
sel for the defendant took several exceptions; and among them 
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was one that the plaintiff could not maintain this action (302) 
because it did not appear that he had entered after the 
recovery in ejectment. It was overruled, and the plaintiff had 
a verdict and judgment, and the defendant appealed. 


N. W. Woodfin for plaintiff. 
J. Baxter, Henry and Gaither for defendant. 


Rurrin, C. J. The Court thinks the objection good. A re- 
covery in ejectment will not support an action for mesne profits ; 
for it 1s trespass for an injury to the possession, and therefore 
it is necessary the plaintiff should show that he had regained 
the possession, either by being put in upon process or let in. 
In this case that 1s not shown. We cannot conjecture why the 
ejectment was tried as it was. But so it is, that the verdict and 
judgment are on the count on Robert Poston’s demise, and the 
writ of possession accords with them. In fact, however, Robert 
Poston has never been in under those proceedings; and, without 
further evidence of the connection between that person and 
Jones, the Court cannot presume that Jones was the agent of 
Poston to receive the possession. It is true, they were both 
lessors of the plaintiff in ejectment. But that was by separate 
demises of the whole, and imports several titles; so that it can- 
not be seen that the possession of one of them is that of the 
other, and consequently the present action cannot be maintained, 
and it becomes unnecessary to consider the other noints made. 

Per CurtaM. Judgment reversed, and ventre de novo. 


 Orted: Carson v. Smith, 46 N. C., 107; Stancill v. Calvert, 
63 N. C., 617. 


(303) 
W. W. DAVIS v. WILLIAM T. COLEMAN ert au 


When A, a citizen of Georgia, being in this State, offered to lend to 
B §6,000, but on his return to Georgia, not having sold his cotton 
crop, wrote to B that he could only Jlend 43.000, whereupon B 
went to Georgia, there received the money and executed his note 
for that amount: Held, that B was bound to pay 8 per cent, the 
interest according to the laws of Georgia. 


Apprat from the Superior Court of Law of Rururrrorn, at 
Fall Term, 1849, Kilts, J., presiding. 


J. Baxter and Bynum for plaintiff. 
Gaither and Avery for defendants. 
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Pearson, J. This was debt upon a promissory note. The 
defendants relied upon the plea of usury. It was proven that the 
plaintiff, who is a citizen of Georgia, and has been in the habit, 
for many years, of spending his summers in this State at the 
springs, offered to lend one of the defendants $6,000, the interest 
to be paid annually and satisfactory security to be given. This 
offer was made in Asheville. Afterwards the plaintiff, having 
returned to Georgia, wrote a letter to the defendant William iT 
Coleman, informing him that he had not sold his cotton crop, 
as he had expected to have done, but would be able to accommo- 
date him with $3,000. Whereupon the defendant Coleman pro- 
cured a note to be signed by himself and the other defendants, 
carried it to Augusta, Ga., then filled it up, delivered it to the 

plaintiff, and received from him $3,000. Eight per cent 
(304) is the legal rate of interest in the State of Georgia. 

The only question was whether the contract was made 
in this State or in the State of Georgia, there being a difference 
in the rate of interest. The jury, under the instructions of the 
court, returned a verdict for the plaintiff, with 8 per cent inter- 
est, and from the judgment thereon the defendant appealed. 

We think it clear that the contract was made and carried 
into effect in the State of Georgia, and must be governed by the 
law of that State. The chaffering or talk about the loan of 
money, which took place 3 in this State, did not amount to a con- 
tract. If the plaintiff had refused to lend the money, the defend- 
ants would have had no cause of action against him; nor would 
the plaintiff have had a cause of action against them for failing 
to apply for the money. So, in fact, there was no definite con- 
tract made in this State. but a mere preliminary arrangement, 
having no force nor effect in legal contemplation until consum- 
mated by the delivery of the note and the receipt of the money, 
all of which took place in the State of Georgia. We, therefore, 
concur in the opinion cf his Honor, that the contract cannot be 
avoided upon the plea of usury, inasmuch as, although first 
spoken of and mentioned in this State, it was not, in fact, con- 
summated until the parties met in the State of Georgia: and 
there was no evidence of any collusion or corrupt agreement to 
evade the law of this State. 

Per Curiam. Judgment affirmed. 
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(305) 
MERCER FAIN y. A. S&S EDWARDS et At. 


Where a witness for the plaintiff, on being examined as to a particular 
transaction, stated that he had paid a certain sum of money to 
the plaintiff, and the witness’ credit was attacked and the trans- 
action impeached for fraud: Held, that it was competent for the 
plaintiff to show that he had entered the payment on his books 
at the time alleged. 


APPEAL from the Superior Court of Law of CHEROKEE, at 
Spring Term, 1850, Caldwell, J., presiding. 


J. Baxter for plaintiff. 
J. W. Woodfin for defendant. 


Nasu, J. The only question presented for the consideration 
of this Court is as to the admissibility of testimony. ‘The case 
shows that the defendant Holcombe had a judgment and execu- 
tion against one Loudermilk. The execution was levied on the 
horse in question, claimed by the plaintiff and sold by the de 
fendant. To prove his title the plaintiff called Loudermilk as a 
witness, who stated that he had sold or swapped another horse, 
belonging to the plaintiff, for the one in question. The dif- 
ference in value between the two animals was $30, which he paid 
to the owner of the other horse, and the plaintiff gave him a 
eredit on his book for that amount. The plaintiff was a mer- 
chant. The transaction between the plaintiff and witness was 
impeached on the ground of fraud. To corroborate the 
testimony of Loudermilk the plaintiff offered his book (306) 
to prove that he had entered the credit, as deposed to. 

There was a verdict for the defendant, and from the judgment 
thereon the plaintiff appealed. 

We think the court below erred in rejecting the evidence. As 
a general rule, it is admitted that a man cannot manufacture 
evidence for himself; but the evidence offered here does not 
touch upon it. For if the entry was made at the time it is 
alleged to have been, it was against the interest of the plaintiff, 
as it was an acknowledgment either of a subsisting debt due to 
Loudermilk or of a discharge from it. The fact offered to be 
proved by the plaintiff was not offered in chief, but in reply, to 
support the witness, whose veracity was impeached by the oppos- 
ing party, and to rebut the imputation of fraud and want of 
consideration, by showing that the credit was entered as he had 
stated. The effect of the evidence, if admitted, was another 
question, for another tribunal. If, instead of entering the 
eredit on his book, the plaintiff had given the witness a receipt 
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for it, or a note promising to pay it, would it not have been 
compeient for him to sustain the credit of the witness by show- 
ing the one or the other? We think, unquestionably, it would. 
If so, why is not the entry in the book evidence? We can see 
no difference in principle in these cases and the one under con- 
sideration, except that, in the present case, the evidence of the 
fact was in the custody of the plaintiff; in the others, in that of 
the witness. In deciding this question we are bound to pre- 
sume that the plaintiff was prepared to prove everything neces- 
sary to make the book evidence. Our attention is called to the 
single question as to the admissibility of the entry for the pur- 
pose for which it was tendered. We think his Honor erred in 
rejecting 1t. Evidence which is not proper in chief may be- 
come so in reply. ‘Until a witness’ testimony is impeached, the 
party producing him cannot show that he has stated the 
(307) same facts at a previous time. So neither in the case of 
a person who is prosecuted for larceny can the State 
show that he is a man of bad character, until he has laid a> 
foundation for the evidence by attempting to show his good 
character. 
PER OURIAM. Judgment reversed, and venire de novo. 


Cited: S. v. Oscar, 52 N. C., 306. 


HARVY D. CARRIER vy. ADAM HAMPTON. 


1. Where the subscribing witness to a deed for land or slaves and the 
maker are dead, or cannot be procured. whereby it cannot be 
acknowledged by the one nor proved by the other, recourse may 
be had to the common-law mode of proof. for the purpcese of 
registration, as for the purpose of inaking the deed evidence at 
common law generally. 


to 


. In such a case the party would be under the necessity of giving 
similar evidence of the execution on the trial. 


3. A mere mark or cross of an illiterate subscribing witness, prima 
facie, cannot be identified. and therefore the instrument may be 
read upon proof of the handwriting of the party. 


4. Where from the certificate of the probate of a deed it only appeared 
that the witness swore, in general terms, that the signature of 
the party was in his handwriting, hut he did not state npon what 
grounds he formed his opinion nor by what means he had acquired 
a knowledge of the handwriting of the party: Held, that this 
evidence gave no authority to grant an order of probate. 


224 


N.C] AUGUST TERM, 1850. 


CARRIER U. LLAMPTON. 


mi a 


5. Where the plea of fully administered is found in favor of the ad- 
ministrator, and, upon a scire facias against the heirs, they come 
in and plead that the administrator has assets: Weld, that upon 
the trial of the issue upon that plea the heirs may give evidence 
of any assets received by the administrator, either before or after 
the trial of the original suit, and up to the time of the plea 
pleaded to the scire fucias. 


ArpEAL from the Superior Court of Law of McDow- (308) 
ELL, at Fall Term, 1849, Hilts, J., presiding. 

This action was commenced in October, 1843, and is trover 
for slaves, which the defendant claims under a bill of sale from 
his father, Jonathan Hampton, the intestate of the plaintiff. 
On the trial of not guilty pleaded, the plaintiff produced as 
witnesses two other sons of the intestate, who executed to the 
plaintiff releases for their respective distributive shares of the 
personal estate and effects of their deceased father, and to whom. 
also, the plaintiff executed several releases for any claim for 
the costs of suit. The defendant still objected to their com- 
petency, upon the following grounds, which they stated on their 
voire dire: Certain creditors of the intestate instituted actions 
against the plaintiff for debts of the intestate, in which he 
pleaded “fully administered” and no assets, which were found 
for him; and the creditors took verdicts ascertaining their 
demands and signed judgments therefor, according to the stat- 
ute, and then issued writs of fiert facias against the witnesses 
and the other heirs, to have execution against the real estate, in 
which the heirs had not yet pleaded, but the same were still 
pending. Upon the death of their father, lands deseended from 
him to the witnesses, and, after the expiration of two vears 
from his death, the witnesses respectively sold and conveyed 
their shares: the one without and the other with general war- 
ranty. The court was of opinion that upon the collateral issue, 
which the witnesses might have, the questions of fullv admin- 
istered and no assets extended only to the truth of the adminis- 
trator’s plea, when the same was pleaded, and, therefore, that 
the interests of the witnesses could not be affected by the result 
of this suit, and they were received and permitted to give evi- 
dence that the intestate had the slaves in his possession and 
use and claimed them as his own up to his death, which oe- 
curred several vears after the date of the alleged bill 
of sale to the defendant, and, also, that during that period (309) 
the defendant did not claim them. 

The defendant then produced his bill of sale, which purported 
to be attested by one Edmund Tomberlin as the subseribing 
witness, who did not write his name, but made his mark in the 
form of a cross, in the manner usual with illiterate persons; 
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and, having proved that the said Tomberlin was dead, the de- 
fendant moved to give the deed in evidence upon the probate 
and registration thereof. The probate was before a judge of 
the Superior Court on 6 July, 1846; and he certified “that Jef- 
ferson S. Hampton, being duly sworn, testified that Edmund 
Tomberlin, the subscribing witness to the within written bill of 
sale, is dead, and that the signature of Jonathan Hampton, 
the grantor therein, is in the proper handwriting of the said 
grantor; and, thereon, it was ordered to be registered. Upon 
objection by the plaintiff, the court refused to admit the instru- 
ment in evidence. After a verdict and judgment for the plain- 
tiff, the defendant appealed. 


J.G. Bynum and N. W. Woodfin for plaintiff. 
Avery, G. W. Baxter and J. Baxter for defendant. 


Rurrin, C. J. The deed to the defendant was, the Court 
thinks, properly excluded. As creditors and purchasers are not 
parties to the controversy, but only those who are party and 
privy to the instrument, the old cases would have allowed it to 
be proved on the trial, as a conveyance at common law, and 
read, without reference to its attestation, probate and registra- 
tion, under the acts of 1784, 1789 and 1792. Cutlar v. Spiller, 
3 N. C., 61; Rhodes v. Holmes, 9 N. C., 1938. But the Court 
does not further consider that point, as it was not raised on the 

trial, and the defendant insisted, on the contrary, that 
(310) he was entitled, under the statute, to read the deed on 

the probate and registration appearing on it, without 
further proof of its execution. Rev. St., ch. 37, sec. 21. But 
that depends upon the question whether there has been that due 
probate and registration which the act meant, and the Court is 
of opinion there has not. The case that occurred is not ex- 
pressly provided for in the act. But there is no hesitation in 
holding that a deed for land and slaves would not be avoided 
by the accidental circumstance of the death of the subscribing 
witness and of the maker, whereby it could not be registered 
upon proof by the one or acknowledgment by the other. In 
such a case, we hold that recourse may be had to the common- 
law mode of proof for the purpose of registration, as for the 
purpose of making the deed evidence at common law generally. 
But it would follow that, in such eases, the party would be under 
the necessity of giving similar evidence of the execution on the 
trial, since it is clear that the provision of the act which dis- 
penses with the subscribing witness upon the trial, and admits 
the deed on its probate and registration, supposes the probate 
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and registration, thus received, to have been upon the evidence 
of that witness or the acknowledgment of the party, or in some 
other way specified by the statute. In the present case no such 
proof was offered on the trial; nor, in the opinion of the Court, 
was proper and sufficient evidence given to authorize the order 
for registration. Horton v. Hagley, 8 N. C., 48, shows that 
point to be open, when the instrument is offered to support a 
title and the defect of the evidence appears in the probate itself. 
The Court does not concur in one of the objections taken to the 
probate by the counsel for the plaintiff, that there ought to have 
been proof of the mark being in the hand of the witness, or, at 
the least, affirmative evidence that the defendant endeavored 
and failed to get proof to the mark as being that of the 
witness; for, although in some very extraordinary in- (311) 
stances the mark of an illiterate person may become so 

well known as to be susceptible of proof, like handwriting, yet, 
generally, a mark, a mere cross, cannot be identified, and, there- 
fore, prima facie, it stands per se upon the same reason with 
the case in which the party, after due inquiry, has been unable 
to prove the signature of the person who, upon the face of the 
Instrument, appears to have written his name as subseribing 
witness—in which case the instrument may be read upon proof 
of the handwriting of the party. McKinder v. Inttlejohn, 23 
N. C., 66; Jones v. Blount, 2 N. C., 238. But the other objec- 
tion, that the proof of the gr antor’s handwriting was defective, 
and so did not authorize the order for registration, the Court 
deems well founded. The witness deposed in general terms that 
the signature of Jonathan Hampton was in the handwriting of 
that person; but he did not state upon what grounds he formed 
his opinion nor by what means he had acquired a knowledge of 
the handwriting of the party; and consequently 1t does not 
appear that his means of information were such as to render 
his opinion admissible. Pope v. Askew, 23 N.C., 17; Jackson 
v. Waldron, 18 Wend., 178. Upon the other point, as to the 
competency of the sons ‘of the intestate, the opinion of the Court 
differs from that of his Honor. It is true, the ereditor, who 
sued the administrator, could not in any proceeding of his own, 
directly against the administrator, either in law or in equity, 
reach personal assets subsequently received by the administra- 
tor. Miller v. Spencer, 6 N. C., 281; Martin v. Harding. 38 
N. C., 608. But that arises from the forms of the pleadings 
and judgment, and the conclusiveness belonging to the adjudi- 
cation of all tribunals upon matters within their jurisdiction, 
when the same matters come up a second time between the same 
parties. But the same operation is not given to a judgment 
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against third persons generally; and the statute enacts 
(312) in the particular case of creditor, executor and heir, that 

execution may go against the estate of the heir upon a 
judgment in a suit against the executor, provided the executor 
has fully administered or hath not personal assets; and it enacts 
further that at the election of the heir, a finding in the first suit 
of fully administered and want of assets shall not bind the heir 
nor even the creditor, and enables the heir, on the sczre facias 
of the creditor, to take a new issue upon the question of assets 
with the executor, who is kept in court for that purpose. That 
is a collateral issue, and the creditor stands by, awaiting the 
result, for the sake of the right of the other parties, as between 
themselves; for the law supposes the creditor is to be paid, at 
all events, by the one side or the other, whichever has the estate 
of the debtor that is then chargeable; and to that end, if the 
issue be found against the executor, it gives the creditor execu- 
tion de bonis testatoris et de bonis propitis. It is apparent that 
through the rights of the heir the creditor may thus have satis- 
faction from the personal estate or the executor, when, of him- 
self, he could not get at either. Although those provisions of 
the law were, doubtless, designed chiefly, if not entirely, for the 
protection of the heir, yet the creditor also derives, incidentally, 
a benefit from them. That benefit and protection are neces- 
sarily coextensive; and as far as the heir can show assets in the 
hands of the executor, the ereditor is turned over to him and 
the land of the heir is, pro tanto, exonerated. That was ad- 
mitted in the argument to be true in respect to such personal 
assets as the heir may show the executor to have been lable for 
at the time the executor pleaded originally; making the issue 
between the heir and the executor relate back to that between 
the creditor and the executor. But, as the Court conceives, that 
limits the issue too straitly, and is opposed to both the words 

and the reason of the law. As the heir has no interest 
(313) in the question of assets, save only to protect his own in- 

heritance, it is to be presumed from his tendering an 
issue, that he has real assets, and therefore that the creditor 
will obtain satisfaction, at least, to some extent. If, then, the 
collateral issue relates to the executor’s plea, the consequence 
would be that the heir’s land might be sold under the judgment, 
while the executor had ample assets, received, indeed, after he 
had pleaded or after judgment in the action against him. That, 
unquestionably, is contrary to the pohev of the law, and, we 
think, the construction of the statute. The law does not mean 
the land of the heir to be taken upon judgment on a scire factas, 
if there be personal assets with which the debt ought to be dis- 
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charged, at time payment is demanded of the heir; for the very 
purpose is to save the land of the heir, and it ought to be done, 
if practicable, and without reference to the ability or inability 
of the executor to pay the debt at any previous period, provided 
he then have the means. If the heir and the next of kin or 
legatee entitled to the personalty be the same person, the law 
could never intend that the executor, upon a technical rule of 
pleading affecting him and the creditor, should be enabled to 
witihold the personal estate belonging to this person as next of 
kin and thereby deprive him of his inheritance. If, on the con- 
trary, different persons fill those characters, it 1s manifestly 
unjust that the property of one should be taken to pay the debt 
of the other; and that, too, when it may be conveniently ascer- 
tained, in a pending proceeding, out of which property of the 
two it ought to be paid. It is true, indeed, that this inquiry 
cannot be brought down to the day of trial, but, by the forms 
of judicial proceedings, is stopped by the tender of the issue by 
the heir. Up to that time, however, the purposes of the law 
require that the heir shall be allowed to call the executor to 
account. Hence the statute is, not only that “the heir shall be 
at liberty to contest the truth of the finding of the issue 

in favor of the executor,” but he may thus contest its (314) 
truth by a “plea that the exeeutor hath sufficient assets, 

or hath wasted the same.” It was, therefore, erroneous to sup- 
pose that the issue is as to the truth of the administrator’s plea 
that he then had no assets. In reality, however, that distinc- 
tion is not material to the question of the competency of the 
heir as a witness for his ancestor’s administrator, in a suit for 
property alleged to belong to the intestate; for, unquestionably, 
the heir would be entitled to satisfaction out of the personalty, 
no matter when received, for money raised by legal process out 
of his land, although the creditor to whom the money was paid 
had lost his remedy against the executor. However it may be 
between the creditor and the personal estate, that estate must 
certainly exonerate the real estate or reimburse to it all sums 
which it was compelled to pay to creditors, and it is a common 
equity to give relief in such cases. Therefore, although the 
witness might not be able to charge the administrator upon a 
collateral issue with these slaves, as they have never been in his 
possession, and he has, hitherto, been unable to recover them, 
yet, if he should hereafter do so, they can insist on the return 
thereout of the money raised out of their land or paid by them 
in respect of it, and, therefore, it is not competent to them to 
give evidence that the property was in their ancestor. The re- 
leases given by them make no difference, as they give up only 
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their distributive shares as next of kin, and their right, which 
we have been considering, is as heirs at law, and distinct from 
the other. Neither is their lability or recourse ever affected 
by their sales of the land, for the statute makes them answer- 
able for debts, as the land itself would have been, to the value 
of it, and without any regard to the sale being with or without 
warranty. 
PER CurIamM. Judgment reversed, and venire de novo. 


Cited: 8. c., 85 N. C., 486; Tooley v. Lucas, 48 N. C., 310; 
Latham v. Bowen, 52 N. C., 341; Leatherwood v. Boyd, 60 N. 
C., 125; Starke v. Etheridge, 71 N. C., 245; Rollins v. Henry, 
78 N. C., 349; Todd v. Outlaw, 719 N. C., 287; Meller v. Hahn, 
84 N. C., 227; Black v. Justice, 86 N. C., 509; Love v. Harbin, 
87 N. C., 253; Davis v. Higgins, 91 N. C,, 386; Howell v. Ray, 
92 N. C., 511, 12, 14; Southerland v. Hunter, 93 N. C., 312; 
Simpson - v. Simpson, ib., 874; Speer v. James, 94 N. C., 423; 
Anderson v. Logan, 99 N. C,, , 475, 6; Duke v. Markham. 105 
N. C., 138; Quinnerly v. Quinnerly, 114 N. C., 147; Bright v. 
Marcom, 191 N, C87: 


(315) 
JOHN C. WATTERS Anp WIFE v. GEORGE W. SMOOT. 


1. Where a man has charged a woman with incontinence with a par- 
ticular individual, he cannot, on the trial of an action for this 
slander, go into evidence to show that she was incontinent with 
other persons. 


2. The declarations of the husband. who is necessarily a party to the 
suit for slander of his wife, are admissible in evidence to show 
her guilt. 


AppEaL from the Superior Court of Law of Wires, at Fall 
Term, 1849, Caldwell, J., presiding. 


Boyden for plaintiffs. 
H. C. Jones for defendant. 


Pearson, J. This was a case for slanderous words spoken of 
the plaintiff, Mrs. Watters. 

The words charged the plaintiff with criminal intercourse 
with one Nelson Hageins. In support of his plea of justifica- 
tion the defendant offered no proof in reference to Haggins, but 
offered to prove that Mrs. Watters had had criminal intercourse 
with other men, and the plaintiff, her husband, had on several 
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occasions said she was guilty of such intercourse with men other 
than Haggins. This testimony was objected to, but was re- 
ceived. There was a verdict for the defendant, and from the 
judgment thereon the plaintiffs appealed. 

The question is, Where the words make a charge of incon- 
tinence with a particular individual, can the plea of justifica- 
tion be supported by proof of criminal intercourse with other 
men? or must the defendant make good his plea by proof 
of such intercourse with the individual named? A (3816) 
charge that the plaintiff stole the hog of A is not sup- 
ported by proving that he stole the hog of B. When the charge 
is general, as that the plaintiff is guilty of larceny or of coun- 
terfeiting, the plea sets out some particular act of larceny or of 
counterfeiting, so as to make the issue certain; and im this case 
the defendant has the advantage of being able to put his defense 
upon any particular act of the kind which he thinks he can 
prove. But when the charge is particular, and the defendant, 
at the time he speaks the words, selects a specified offense, he is 
bound by it, and his plea must rest on that particular matter. 
This is obviously right, because, having, for the sake of giving 
point and force to his charge, gone into particulars, and having 
had the advantage of thereby making his accusation the more 
plausible, he has no right to complain that he is not allowed to 
make a departure, and run over the plaintiff’s whole life to see 
‘if there be no shame in it.” This is a well-settled distinction 
in slander, and we see no reason to find fault with it. 

The statute which gives the present action provides that it 
shall be prosecuted “under the same rules and regulations as 
have been heretofore observed in the trials of actions of slan- 
der”; and we are not at liberty, if we were so disposed, to give 
defendants in this action any greater latitude than they are en- 
titled to in the common-law action. 

Our attention was called, in the argument, to Snow v. Wicker, 
31 N. C., 346. There is nothing in that case opposed to our 
present decision. There the charge was general. The defend- 
ant had selected no individual with whom he had connected the 
plaintiff, and the substance of that case is that conception and 
delivery did not make a part of the charge, and for that 
reason need not be proven. It was enough for the de- (317) 
fendant, by his plea, to aver that the plaintiff had had 
criminal intercourse with the witness. But here the charge is 
particular. The defendant, at the time he spoke the words, 
selected Nelson Haggins as the man, and he cannot be allowed 
in his plea to shift his ground. 

The declarations of the husband ought also to have been re- 
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jected, because he did not allude to Haggins. We do not coneur 
in the other reason suggested, that his wife ought not to be 
affected by his declarations. He is a party of record, is bound 
for the costs, entitled to the recovery, and could not be exam- 
ined as a witness. The influence that such declarations ought 
to have is for the jury. 

Per Crriam. Judginent reversed, and venire de novo. 


Cited: Sharpe v. Stephenson, 34 N. C., 350. 


MARIA C. FEATHERSTON vy. WILLIAM FEATHERSTON, 


Where there is a contract for the sale of a slave, and the question was 
whether it was the intention of the parties that the contract 
was to be considered executed or only executory, the court can- 
not decide that question, but inust leave it to the jury. 


Appreat from the Superior Court of Law of Henperson, at 
Spring Term, 1850, Caldwell, J., presiding. 
This is a suit in trover to recover the value of a negro boy 
named John. The plaintiff relied on the deposition of one Haw- 
kins to show title. It 1s in the following words: “That 
(318) in July, 1844, he (Robert Hawkins) was in Henderson 
County, N. C., about dividing the property of Berryman 
Featherston, ‘deceased, and the said M. C. Featherston and Wil- 
liam Featherston were both there, and a division of the negroes 
took place, and in the said division a negro boy named J ohn, 
aged about three years, fell in a lot to Wilham Featherston, 
after which the said William Featherston traded him to M. C. 
Featherston for $200, it being the amount that the said boy was 
valued at to the said Wilham Featherston. The trade took 
place on Saturday, some time in July, 1844, and he saw M. C. 
Featherston pay William Featherston between $15 and $20 in 
silver, and the said M. C. Featherston offered to give her note for 
the balance due and demanded a bill of sale, and they agreed to 
draw the writings on the Monday following, and the trade 
being made and assented to by the parties, William Featherston 
delivered the said negro boy John to M. C. Featherston, with 
that understanding. that they would draw the writings on the 
Monday following.” The plaintiff lived with her mother and 
owned other slaves, and her mother owned the mother of John; 
and it was a matter of contest on the trial, in whose possession 
John was, up to the time when the defendant in some way got 
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possession of him, some two years after the trade. It did not 
appear that any bill of sale had ever been executed, but there 
was evidence which tended to show that a note had been executed 
by the plaintiff to the defendant for some purpose. A witness 
testified that he knew of no dealings between the parties. It 
was insisted for the defendant that, supposing Hawkins’ testi- 
mony to be true, 1t was an executory contract, and no title passed. 
The court was of opinion that it was an executed con- 

tract, according to the said Hawkins’ testimony, and that (319) 
a title to the boy John passed to the plaintiff, and so 
charged the jury. A verdict was rendered for the plaintiff, 
and from the judgment thereon the defendant appealed. 


Gaither for plaintiff. 
N. W. Woodfin and Baxter for defendant. 


Nasu, J. When his Honor, the presiding judge, pronounced 
his opinion in this case he entirely overlooked Henry v. Patrick, 
18 N. C., 358, and Caldwell v. Smith, 20 N. C., 193, or drew a 
distinction in principle between them and the present case which 
the facts do not warrant. In the first case, the defendant sold 
to the plaintiff a negro; the price was agreed upon and the boy 
delivered. The value was to be paid in a bond, which the plain- 
tiff then held upon the defendant. The bond not being present, 
it was agreed that, in a few days, the defendant would call at 
the plaintifi’s house, execute a bill of sale and receive the bond. 
The plaintiff took the boy home with him. The contest between 
the parties there, as here, was whether the contract was an exe- 
cuted or executory one, to be completed by the executing of the 
bill of sale by the defendant and the deliv ery of the bond by the 
plaintiff. The court decided that it was a question of fact for 
the jury as to the intention of the parties, and not one of law. 
The court could not decide upon the intent. This case governs 
the one before us; the only fact differing the latter is that, at 
the time, a small part of the purchase money was paid by 
the plaintiff. This, we think, makes no material differ- (320) 
ence between the cases, In principle. Property in slaves 
can be passed in two ways: either by sale and delivery or by 
deed. Here the parties. at the time the terms of the contract 
were agreed on, agreed that the note for the balance of the pur- 
chase money and the bill of sale were to be executed and deliv- 
ered ata subsequent day. Was the boy John, then, delivered at 
the time as the property of the plaintiff, under the parol con- 
tract, and the bill of sale to be given as further assurance or 
evidence of title? If so, the contract was complete. If the boy 
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was put into her possession, but not as her property, until a bill 
of sale was executed and a bond or note for the residue of the 
purchase money was delivered, and it was the understanding of 
the parties that the title should not be changed until those things 
were done, then the contract was not completed by the delivery 
of John and the payment of a part of the purchase money. 
Which was the intention of the parties was a question of fact 
for the jury to ascertain. We think his Honor erred, not in 
the conclusion which he drew from the facts—upon that we have 
no right to express an opinion—but that he assumed the juris- 
diction of the jury in drawing any conclusion as a matter of 
law. 


Per Curiam. Judgment reversed, and venire de novo. 
(321) 
DEN ON DEMISE oF JOSEPH BROOKS eT aL. v. BENJAMIN 
RATCLIFF. . 


1. Where the land of a debtor has been sold by execution and an 
action is brought against him to recover possession, he has no 
right to object that the sheriff has not made the deed to the 
purchasers at the execution sale, since the sheriff may convey to 
an assignee, whether he be an assignee by law or by contract. 


i) 


. In cases of verdicts subject to the opinion of the court, all the 
points on which either party means to insist ought to be reserved, 
for all points not reserved are taken to be given up. If one of 
the parties cannot have inserted a question on which the presiding 
judge inclines against him, he ought not to consent to a verdict, 
but peremptorily claim that an opinion shall then be given to a 
jury, as he has a right to do. 


3. Where an action was brought in the name of James Brooks, Wil- 
liam E. Colton and William E. Churchill, partners trading under 
the name and firm of “Brooks, Colton & Co..” and the judgment 
was in the name of Brooks. Colton & Co.: Held, that this was 
a variance, for which the judgment might have been reversed at 
common law, but the error was cured by our statute of amend- 
ments, Rey. St., ch. 38, sec. 5. . 

4. A purehaser of Jand at an execution sale gets a good title, although 
the sale was made on a Tuesday or Wednesday of the week, on 
the Monday of which the writ was returnable, but was not re- 
turned. 


. A deed. after reciting a sale of land by execution, proceeds thus: 
“In consideration, etc., the said P. R., sheriff, etc., doth hereby 
bargain, sell, alien, enfeoff, convey and confirm with the said 
James T. Brooks, ete., their heirs and assigns, etc., to have and 
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hold the same to the said, etce., their heirs and assigns’: Held, 
that the use of the word with docs not affect the sense or opera- 
tion of the instrument; as, upon the context, it is evident between 
or with whom the contract is, and by and to whom the estate is 
conveyed. 


ApprEaL from the Superior Court of Law of Buncomss, at 
Special Term, in February, 1850, Caldwell, J., presiding. 

The lessors of the plaintiff set up a title by virtue of a (322) 
sheriff’s sale under a judgment and execution against the 
defendant, Ratcliff. By the transcript of the record it appeared 
that the action was debt by James S. Brooks, Wilham E. Colton 
and William E. Churchill, partners trading under the name and 
firm of “Brooks, Colton & Co.,” upon a bond given by the de- 
fendant to “Brooks, Colton & Co.,” and that a fiert facias was 
issued thereon, running also in the name of “Brooks, Colton & 
Co.,” by virtue of which the sale was made under which the 
plaintiff claims. For that variance or defect the counsel for the 
defendant insisted he was entitled to a verdict; but the court 
held otherwise. The plaintiff then gave in evidence the return 
of the sheriff on the execution, that on 4 October, 1843, he sold 
the premises to the plaintiffs in the said execution, and also a 
deed from the sheriff, dated 18 September, 1846, to James S. 
Brooks, William E. Churchill and William M. Colton and Eli 
Colton, in which is recited the levy of the execution and the 
sale of the premises to James S. Brooks, William E. Colton and 
William E. Churchill, copartners under the firm of Brooks, 
Colton & Co., and that, afterwards, the said William E. Colton 
died and left surviving him the said William M. Colton and Eli 
Colton, who were the only children and heirs at law of the said 
William E. Colton, deceased; and then the premises are con- 
veyed therein to the said four persons, James S. Brooks, Wil- 
liam E. Churchill and William M. Colton and Eli Colton in 
fee. After those recitals and stating the price bid and the pay- 
ment thereof, the deed proceeds thus: “In consideration, ete., 
the said P. R., sheriff, ete., doth hereby bargain and sell, alien, 
enfeoff, convey and confirm with the said James S. Brooks, etc., 
their heirs and assigns, all, ete., to have and to hold the same to 
the said, etc., their heirs and assigns.” By reason of an alleged 
defect in the deed in using the word “with” instead of “to” in 
the conveying part, the counsel for the defendant insisted 
that it did not pass the title to the lessors of the plaintiff. (323) 
But the court held to the contrary. The defendant then 
called as a witness the sheriff who made the sale; and he deposed 
that he did not sell on the first Monday of October, 1843 (which 
was the return day of the execution), but that, at the request of 
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the defendant, he postponed the sale from Monday until Tues- 
day, and again from Tuesday to Wednesday of that week, and 
that on this last day the sale was made. The counsel for the 
defendant thereupon insisted that if that testimony was true, 
the said sale was void; but the court held that it was, neverthe- 
less, valid. The counsel for the defendant thereupon excepted 
to the opinions of the court upon those several points. The 
counsel for the defendant then insisted that, forasmuch as there 
was no evidence, besides the recitals in the sheriff’s deed, that 
William E. Colton had died or that Wiliam M. Colton and Eli 
Colton were his heirs, the plaintiff could not recover. 

The court gave no opinion thereon to the jury, but, by the 
request of the counsel in the cause, the point was reserved; and 
thereupon a verdict was taken for the plaintiff, subject to be set 
aside and a nonsuit entered if the court should be of opinion on 
that point for the defendant; otherwise, judgment to be en- 
tered on the verdict. Afterwards the court set the verdict aside 
and ordered a nonsuit, and the plaintiff es and then the 
defendant appealed also. 


NV. W. Woodfin and J. G. Bynum for plaintiff. 
J, Baxter and Gaither for defendant. 


Rurrin, C. J. Upon the point reserved the case of Testerman 
v. Poe, 19 N. C., 108, and those referred to in it are direct au- 
thorities against the judgment. The sheriff may rightfully con- 
vey to the assignee of the purchaser, and it is not mate- 
(324) rial whether he be assignee by contract or by law. But, 
in truth, that is a matter with which the debtor in the 
execution has no concern, it being altogether between the sheriff, 
the bidder and the alleged assignee. In this case, indeed, the 
acquiescence by the sheriff and two of the partnership which 
purchased the land, jointly, with two persons purporting to 
claim as the children and heirs of the other partner, furnishes 
a presumption of the existence of those facts, since, otherwise, 
it would be against the interest of the supposed survivors thus 
to take the deed. But our opinion does not go on that ground 
alone, nor even chiefly. It proceeds on the broader one, that 
the objection is not one which the defendant has a right to raise. 
It was, therefore, erroneous to set aside the verdict, and there 
ought to have been judgment on it for the plaintiff, according 
to the agreement of the counsel. Consequently, that judgment 
must now be given here. 
It will be thus perceived that the defendant has precluded 
himself from taking advantage of any error which might have 
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been committed in ruling the other points against him. For, 
although a plaintiff may, doubtless, appeal from a judgment 
for him, if it be, for example, for less than he was entitled to, 
yet we do not see how a defendant can bring a writ of error or 
appeal upon a judgment in his favor, since it is of no conse- 
quence to him upon what ground he is discharged. In cases, 
therefore, of verdicts subject to the opinion of the court, all the 
points on which the party means to insist ought to be reserved. 
If one of the parties cannot have that done in respect to a ques- 
tion on which the presiding judge inclines against him, he ought 
not to consent to such a verdict, but peremptorily claim that an 
opinion shall then be given to the jury, as he has a right to do. 
By consenting that the judgment shall depend on this or that. 
particular question, all others are necessarily taken to be 

given up. These observations are made to prevent an (325) 
oversight of the kind in future; for it so happens that in 

the present case the opinion of this Court concurs on each point 
with that given against the defendant in the Superior Court, 
and therefore he suffers no prejudice from the manner in which 
the case was brought up. 

There is no variance between the judgment and execution, 
both being in the name of the firm of “Brooks, Colton & Co.” 
There is no doubt such error in the judgment would have been 
cause for reversing it at commen law. But the statute of amend- 
ment cures it by the provision that no judgment shall be re- 
versed for any mistake in the name of any party or person when 
the correct name has been once rightly alleged in any of the 
pleadings or proceedings. Rev. St., ch. 3, sec. 35. Wall «. Jar- 
rott, 25 N. C., 42. If the judgment could not be reversed, the 
execution which conforms to it must, of course, be supported. 
It is said, indeed, that there was no judgment rendered in the 
action of debt. But we must hold to the contrary. First, that 
objection was not taken on the trial. If it had been, it would 
have been untenable, as we have had many cases in which it was 
held that although the judgment be not formally entered, yet 
that, upon a verdict which, connected with the pleadings, au- 
thorized a judgment, one shall be intended and the minutes be 
taken for the judgment, if a formal entry could be made up 
from them. Barnard v. Etheridge, 15 N. C., 295. Gibson v. 
Pariee, 19 N. C., 580. The courts, being aware of the indulg- 
ence which counsel and attorneys extend to each other upon 
these parts of their duty, are obliged to admit such inducements 
in support of rights derived under judicial proceedings. 

The act, which requires sales to be made at the courthouse on 
the same “Monday of each month on which the court of the 
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county sits, expressly authorizes the sheriff to postpone 
(326) the sale from day to day for any of the reasons men- 

tioned in the act; and it has been held that mm respect to 
the postponement of the sale the act is directory, and, therefore, 
that the purchaser is not bound to see that the officer complied 
with his duty in that respect, any more than in duly advertising, 
or selling all the personalty before offering the land. Hence a 
purchaser on Tuesday or Wednesday gets a good title; and it is 
settled that he does so, although his purchase be on those days 
of the week on the Monday of which the writ was returnable, 
but was not returned. Pope vw. Bradley, 10 N. C., 16; Lanier v. 
Stone, 8 N. C., 229; Mordecai v. Speight, 14 N. C., 428. 

Upon the remaining point, as to the effect of the use of the 
word ‘with,’ in the conveying clause of the deed, the Court 1s 
of opinion that it is an inaccuracy which does not affect the 
sense or operation of the instrument, as upon the context it 1s 
evident between whom or with whom the contract 1s, and by 
and to whom the estate is conveyed. On the whole case, there- 
fore, the judgment must be reversed; and the Court, proceeding 
to give such judgment as the Superior Court ought to have 
given, the verdict must be reinstated and judgment rendered 
thereon for the plaintiff, in conformity to the agreement be- 
tween the parties. 

Per Crvriam. Judgment reversed and judgment for the plain- 
tiff. 


Cited: Carson v. Smart, 34 N. C., 371; Cobb v. Hines, 44 
N. C., 347; Woodley v. Gillham, 67 N. C., 239; Holmes v. Mar- 
shall, 72 N. C., 40; Maynard v. Moore, 76 N. C., 164; Mayers 
v. Carter, 87 N. C., 148. 


(327) 
DEN ON DEMISE OF JAMES GIBSON vy. FREDERIC WALKER. 


1. A man, being bound to maintain and support his father, conveyed a 
tract of land to his brother in trust to perform the conditions of 
that bond in the first place. and then out of the proceeds of the 
land to pay the other creditors of the maker of the deed. In the 
deed was contained the following clause: “The manner of execut- 
ing the deed, as to the support of my father,” is left to the dis- 
cretion of the maker of the deed: Held, that this did not make 
the deed, on its face. fraudulent in law, for it reserved to the 
maker no contro] over the fund, but only the manner in which 
the father should be supported. 


2. The fact that the debt to the father was prospective. as well as 
immediate, does not make it illegal to give it the preference. 
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AppraL from the Superior Court of Law of Rowan, at Fall 
Term, 1849, Caldwell, J., presiding. 


H. C. Jones for plaintiff. 
Boyden for defendant. 


Nasu, J. In 1825 William Gibson, James Gibson, Hugh 
Gibson and John Gibson executed to their father, Joseph Gib- 
son, a written obligation in the penalty of $500 each. The 
condition set forth that the parties are “the sons and heirs of 
Joseph Gibson,” and having received, and expecting to receive, 
titles to the whole of the land of said Joseph, bind themselves 
to discharge all the debts of their father, then due or to be after- 
wards contracted, and to maintain him during his natural life, 
and to bury him decently. In 1841 John Gibson conveyed to 
his brother James, the lessor of the plaintiff, and who was one 
of the parties to the contract of 1825, the tract of land in dis- 
pute, subject to the following condition and proviso: “The con- 
dition of the above obligation is such that, whereas the said 
John Gibson is bound by bond in the sum of $500, dated 
29 April, 1825, together with William Gibson, James (328) 
Gibson and Hugh Gibson, in a like sum for the support 
of Joseph Gibson, their father, during his lifetime: Now, there- 
fore, the condition of this deed is that the said James Gibson 
shall well and truly do and perform the covenants and contracts 
contained in the said bond, by maintaining and supporting the 
sald Joseph during his life, and by burying him in a decent 
manner, ete., and, also, that the said James shall out of the pro- 
ceeds, etc., pay certain debts therein enumerated.” The deed 
then provides, but it is understood and agreed, “that the support 
and maintenance of my father is to have the preference of all 
other of these claims. After this is performed, the debts of 
these other creditors are to be paid by the sale of said land in 
such manner as will make the said land bring the most money. 
The manner of executing the deed, as to the support of my 
father, is left to his (said John’s) option and discretion. The 
surplus, after the above trusts are performed, is subject to my 
order.” At the time the deed of trust was executed John Gib- 
son, the grantor, was indebted, was sued and judgment obtained, 
and a ft. fa. issued, and was levied on the land in dispute, and, 
at the sale, the defendant became the purchaser, and this action 
is brought by the trustee to recover the possession. His Honor, 
the presiding judge, ruled that the deed of trust, upon its face, 
was fraudulent and void as against then existing creditors of 
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John Gibson, and that, therefore, the plaintiff could not recover 
in this action. The plaintiff then submitted to a nonsuit and 
appealed. ; 
We are not informed upon what provision in the deed his 
Honor’s opinion rested. It is necessary, therefore, to examine 
it in all its parts. Does the first provision for the support of 
Joseph Gibson, the father, make it so? John Gibson 

(329) was indebted to his father in the sum of $500 for his 
maintenance; his father was, therefore, a creditor, and 

it was as much the intention of the deed of John, in conveying 
his land, to secure that debt as any other; nor does the fact of 
his giving that debt the preference over the other debts, and 
postponing them until its discharge, render the deed, in law, 
fraudulent. So far, the deed of trust presents the ordinary case 
of a debtor making an assignment of property for the payment 
of his debts, and classifying the claims or designating the order 
in which they are to be paid. This is not illegal. Moore v. 
Collins, 14 N. C., 126; Hafner v. Erwin, 23 N. C., 490. The 
debt to the father existed from 1825, and is, by the maker of the 
trust, placed in the first class. Does the fact that the debt to 
the father is prospective as well as immediate make it illegal to 
give it the preference? Surely not. A man may secure a 
future or contingent debt as well as a present one. Take this 
case: A man, considerably in debt, procures a note to be dis- 
counted in bank with a view to pay his creditors; in order to 
procure sureties, he is required to mortgage real estate to secure 
them; now, whether he will ever pay that debt or his sureties 
be called on to pay it, is contingent, and depends upon the fact 
of his failure to pay the necessary installments. This contin- 
gency, however, cannot make the security void in law. But, 
again, a man who owes debts purchases a tract of land, and 
gives to the vendor a lien upon it for the purchase money, either 
by mortgage or trust; this does not make the latter void in law. 
The maker of the trust or mortgagor does nothing the law con- 
demns. This feature in the deed of trust did not make it, in 
law, fraudulent. Cannon v. Peebles, 24 N. C., 449. Our atten- 
tion in the argument was drawn to the last clause but one in 
the deed of trust, to wit, “the manner of executing the 

(330) deed as to the support of my father is left to his (said 
John’s) option and discretion.” This reserves to John 

no control whatever over the fund conveyed, but only the man- 
ner in which the father shall be supported. Several persons 
were so bound, and the maker of the trust intended not to leave 
that to the arbitrary control of the trustee, but, as to the manner 
of the support, to reserve it, to be arranged between him and 
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his brothers, as that he should board with the one or the other, 
and that his contribution should be in money or specific articles. 
It is true that when the maker of a deed of trust to secure his 
creditors reserves to himself the power of revoking it, and de- 
claring other trusts, whereby an interest or benefit may accrue 
to himself, the conveyance is fraudulent and void; but this is 
not such a case. The last clause is, “the surplus after paying 
all the debts is to be returned to the maker.” This provision is 
only putting in words what equity would declare, to wit, a result- 
ing trust for the maker after the debts are all paid. The deed 
of trust is not, upon its face, fraudulent; but it was a proper 
matter of inquiry for the jury to say whether it was the inten- 
tion of the maker of it to defraud his creditors or any creditor 
in the collection of these debts, contrary to the provisions of the 
act of the General Assembly. 
Per Curiam. Judgment reversed, and venire de novo. 


Cited: McCanless v. Flinchum, 89 N. C., 375; Blalock v. 
Mig. Co JA0 NOC 108 


(331) 
WILFORD TURNER vy. ANDREW BEGGARLY ET AL. 


1. Where a note or bond is assigned after it is due, the assignee holds 
it subject to all the set-offs and payments to which it was subject 
in the hands of the payee. 


2. Otherwise, when the note or bond is assigned before it is due, unless 
the payments are indorsed on the instrument. 


Apprat from the Superior Court of Law of Irepett, at Fall 
Term, 1849, Caldwell, J., presiding. 

The defendant Beggarly gave to Isham Gaither his bond for 
$173.50, dated 19 February, 1847, and payable at twelve months. 
On 29 July, 1847, Gaither deposited the bond with the plain- 
tiff, and they executed an agreement in writing that 1t was so 
deposited “to make the said Turner safe for the amount said 
Gaither is due him, and also as his surety in all cases; and 
whenever said Gaither shall pay said Turner and release him 
as the surety of said Gaither, the above bond is to be said Gai- 
ther’s, and, otherwise, to be the said Turner’s.” On 1 October, 
1847, Gaither indorsed the bond to the plaintiff, and soon after 
it fell due this action of debt was brought on it, and the defend- 
ant pleaded payment and the set-off of certain sums which 
Gaither owed to him (Beggarly). In support of those pleas 
the defendant offered to, give in evidence the following notes 
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made by Gaither: One dated in 1846 and payable to Beggarly 
one day after date; another dated 1 September, 1847, and pay- 
able to Beggarly one day after date; one payable to one Gray, 
2 September, 1846, and indorsed by Gray to Beggarly, 
(332) 19 July, 1847. The counsel for the plaintiff objected to 
receiving them in evidence, but the court admitted them. 
Evidence was then given on the part of the defendant that, 
shortly after giving the bond which is sued on, the plaintiff 
applied to the defendant to take up certain debts which Gai- 
ther—then and during the year 1849, in the defendant’s employ- 
ment at wages of $26 a month—owed to the plaintiff, which the 
defendant refused, telling the plaintiff “the thing is nearly up,” 
and also that, between 7 and 12 September, 1847, the defendant 
applied to the plaintiff to let him see the bond and the written 
agreement of 29 July, 1847, in his possession, and that the plain- 
tiff then showed them to the defendant, asking him if he wished 
to pay the bond, and the defendant replied: “I am ready to 
pay according to my contract with Gaither, and it is about paid 
off to Gaither.” | 
The court instructed the jury that, although the bond was 
assigned to the plaintiff before it was due, it was liable to all 
defenses by the obligor which he could set up against the obligee, 
provided the plaintiff had notice of those defenses at the time 
of the assignment, or such information as would put a prudent 
man upon inquiry; and, therefore, that in this case, if they 
believed that Turner had such information, they should allow 
as set-offs all the debts to the defendant up to 1 October, 1847. ° 
The counsel for the defendant then moved the court to instruct 
the jury that the defendant was not entitled to claim as a set-off 
any of the said debts which arose to the defendant after he had 
notice of the deposit of his bond with the plaintiff, upon the 
agreement of 29 July, 1847. But the court refused, and then 
told the jury that the deposit and separate written transfer 
made no difference, whether the defendant knew of them or 
not, and that, up to 1 October, 1847, the plaintiff stood in 
Gaither’s shoes, provided he had notice of the alleged 
(333) payments and set-offs. The jury thereon found pay- 
ments for $152.29, and that, after deducting the same, a 
balance of $21.21 was due for principal money on the bond 
declared on, and assessed the damages for interest to $2. After 
judgment the plaintiff appealed. 


Osborne and Thompson for plaintiff. 
Craige and Boyden for defendant. 
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Rurrin, C. J. Notes overdue are deemed dishonored, and 
one who takes them in that state is considered at this day as 
taking them upon the credit of his indorser, and is to stand in 
the place of the holders at or since its maturity. It is com- 
monly said in such a case that the bill or note is affected in the 
hands of the indorsee by all the equities between the original 
parties. That form of expression is proper and strictly true in 
relation to such defenses as the maker could set up in a court 
of equity against the payee, for whenever the debtor, in the 
view of the Court of Equity, ought to be relieved from the pay- 
ment of the debt, either because of some original vice in the 
contract or because of a counter-demand, or other sufficient 
reason, it is against conscience in the holder of a security of 
this kind to attempt to defeat the debtor of the benefit of such 
an equitable defense by making an assignment of it. There- 
fore, an assignee after maturity is, in equity, held to take the 
note as his assignor had it. But if the defenses of the debtor be 
equitable in their nature, that is, cognizable in the Court of 
Equity and not in a court of law, as between the original par-. 
ties, the jurisdiction is not changed in respect of such defenses 
by the fact of the security being ‘indorsed. It is true, the same 
form of expression, that an overdue note is lable after indorse- 
ment to all equities, 1s often used in courts of law and in books 
which treat of the legal rights of the assignee and debtor. But 
it is not, in reference to the legal rights of those parties, 
an accurate mode of speaking, for, as Chief Justice Hen- (334) 
derson said, in Haywood v. M cNair, 14 N. C., 231, “The 
equities of the parties which attach to a contract of this kind 
can no more be examined in a court of law than any other equi- 
ties. Therefore, defenses founded on mere equities must be 
made in equity, ‘and the law takes notice only of such defenses 
as are of a legal nature. The meaning, then, of thus speaking 
in a court of law is that a note transferred under dishonor is 
subject to the legal exceptions to its payment in the hands of 
the assignee to which it was liable in the hands of the payee.” 
Accordingly, in that case, the Court declined entering into mere 
equities between the parties, but held the defendant entitled to 
the same legal defenses against the note in the hands of Hay- 
wood to which it was subject in the hands of Barnes at the 
time of the assignment by him to Haywood. Upon the strength 
of Burrough v. Moss, 10 B. and C., 558, just then reported in 
this country, a a second action was ‘brought by Haywood, and 
the questions before decided were re-examined by the Court, 
and the opinions before given were again affirmed. It was held 
that if the debtor had a right to a deduction or set-off against 
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the plaintiff, at the time of the assignment, he should, although 
the set-off or deduction did not attach to the particular note or 
bond, have the same right after the assignment, and that he 
might have the benefit of such right upon the general issue, if 
sued in assumpsit or by special plea, if sued in debt on a bond; 
but that the defense thus set up must be one for the original 
debtor, if sued by the obligee at law, and not one which would 
be merely a ground for relief in equity. Haywood v. McNatr, 
19 N. C., 283. The utmost extent, then, to which, at law, this 
doctrine, that an assignee is affected by the liabilities of his 
assignor, has been carried, is that he shall be thus affected in 

respect of such liabilities as existed at the time of the 
(835) assignment and constituted a demand which was then 

available as a defense at law. The proposition, thus 
stated, obviously excluded from its operation notes and bonds 
indorsed before due. There may be a few cases of bills, per- 
haps, which might be admitted as exceptions, as if a bill were 
noted for nonacceptance, and then wrongfully indorsed by one 
who held it for the benefit of the drawer or the like; then the 
instrument carries its dishonor on its face, though not due; but 
in respect to notes or bonds not at maturity, it 1s not seen how 
any defenses arising out of counter-demands between the orig- 
inal parties can be let in. They were not available at the time 
of the assignment. Indeed, in Burbridge v. Manners, 3 Camp., 
192, Lord Ellenborough, admitting that payment at maturity 
extinguished a bill or note and that it could not be reissued, de- 
clared distinctly that payment meant a payment in due course, 
and not in anticipation, and therefore that a subsequent assignee 
for value before a majority could recover on the security. For, 
as Mr. Justice Butler said, in Brown v. Davis, 8 Term, 80, a 
transfer of a note before it is due carries no suspicion with 1G; 
and the assignee receives it on its Intrinsic credit; and, as Mr. 
Chitty adds, he is not bound to inquire into circumstances exist- 
ing between his assignor and any of the previous parties to the 
paper, as he will not be affected by them. Chitty on Bills, 14 
Story Ed., 1819. It would clog in an inconvenient and dan- 
gerous manner the circulation of negotiable paper if such pre- 
payments could affect its validity, when left in existence, with 
no note of the fact on It; much less can it be affected by a 
counter-demand of the maker or the payee—at least at law. 
Under what form of pleading could the defense be presented ? 

There was clearly no payment here. Itis nota set-off of 
(336) a debt against the indorsee, nor a set-off of a debt of the 

assienor, available at the time of the assignment, since 
at that time there conld be no action by any one on the assigned 
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instrument. If there were any equities which tied up the hands 
of the payee from justly parting from the paper, another tribu- 
nal may give relief against the assignee on the ground of them, 
if they can be brought home to him: as if he had agreed to 
apply these demands to the debt, then being insolvent, indorsed 
it with notice. But in such a case, on the other hand, a court 
of equity would not confine its inquiry to the effect of the legal 
assignment by indorsement, but would have regard to an assign- 
ment as a security or by a separate agreement in any form 
which constitutes a contract of assignment in that court. We 
do not propose, however, entering into those considerations, tak- 
ing notice of them only to show that they present points pecu- 
liarly belonging to the Court of Equity and which cannot be 
acted on at law, without danger of doing injustice to one or 
both of the parties. Here the plaintiff took the bond by in- 
dorsement, at a time when the defendant could make no defense 
against it, and it was not questioned on the trial that he gave 
value for it and holds it for himeslf. It is impossible for juries 
duly to estimate the circumstances which ought to put a person 
on inquiry, and thus affect him with notice of a counter-demand 
or other equity, and the attempt to do so would often work great 
injustice. It is safest, therefore, to rely upon the broad dis- 
tinction founded upon the time of transfer, that 1s, before and 
after the maturity of the paper—in the latter case allowing to 
the debtor all the defenses he could have had against the obligee 
if sued at law by him; but in the former, passing the paper 
effectually at law, according to its tenor in its face or memo- 
randum on it, and leaving the debtor to such relief in equity 
as by the rules of that court affect the conscience of the assignee. 


Pearson, J. I think there was error in both of the (337) 
grounds assumed as the basis of the decision in the court 
below. 

There was error in the legal effect given to the agreement as 
to the mode in which the note was to be paid. That agreement 
did not have the effect of a payment, or any other legal defense ; 
it was a confidence in trust, or understanding, that the debtor 
should be at liberty, when the note became due, to make payment 
in such debts or demands against the creditor as the former 
should pay off for the latter: it was a trust or agreement which 
equity would prevent the creditor from defeating, and to which 
it would subject a purchaser who acquired the legal title, pro- 
vided his conscience could be affected by proof of notice, in the 
same way as one who takes the legal estate in land from a trus- 
tee is required to perform the trust, provided he had notice, on 
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the ground that he was particeps cruminis in the breach of trust. 
But this is a principle which does not obtain at law. There the 
legal title prevails, and, under the statute, the plaintiff in this 
case became the legal owner by the indorsement. 

I confess it is difficult for me to conceive how there can be a 
payment or any legal defense (other than such as avoids it 
ab initio) to a debt before it is due; but make the supposition, 
there was also error in the idea that, in a court of law, it was 
admissible to show that the indorsee had notice before the in- 
dorsement, and upon the ground of such notice defeat his legal 
title. A court of equity assumes that the title passes, and the 
remedy proceeds on the ground that the purchaser or indorsee 
should be declared a trustee by reason of his being affected with 
notice. This mode of giving relief never has been attempted in 

a court of law. 
(3388) If money be accepted as a payment before the note 

falls due, and it is indorsed as such on the note, the legal 
effect 1s to extinguish the note to that amount; its existence only 
continues as to the balance due, which is all that can pass by 
the indorsement. The effect 1s the same as if the first note had 
been canceled and a new note given; in other words, when pay- 
ments are indorsed the indorsee takes the note in its “then state 
and condition,” and acquires title only to such part as in law 
has an existence. 

But if money be accepted as a payment before the note falls 
due, its legal effect is not to operate as a payment, so as to make 
an extinguishment to that amount. It is a mere agreement, 
trust or confidence that it shall be applted as a payment when 
the debt is due; it is a thing not done, but only agreed to be 
done, and if the note is indorsed the whole legal title passes, 
and the party ean only have relief by commuting the purchaser 
into a trustee. A contrary rule would subvert the whole system 
of the negotiability of notes, which it has been the policy of 
our statutes to extend. 

The doctrine in reference to notes indorsed after maturity is 
fully discussed and settled in Haywood v. McNair, 14 N. C., 
231; 8. ¢.,19 N. C., 283, and in the opinion of the Chief Justice 
In this case, in which I fully concur. 

PER CURIAM. Judgment reversed, and venire de novo. 


Cited: Capell v. Long, 84 N. C., 19. 
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(339) 
JOHN W. FOSTER vy. NICHOLAS W. WOODFIN. 

1. Where a man has conveyed a personal chattel, but still retains the 
possession, his acts and declarations, even subsequent to such con- 
veyance, while he continues in possession, are evidence against the 
vendee or grantee on a question of fraud. 

2. Where a man makes an absolute conveyance of a chattel, purport- 
ing to be either a sale or a gift, and continues for a long time 

- in the possession of the chattel so purported to be conveyed, this 
creates, in law, a strong presumption, on which the jury should 
find the conveyance fraudulent as against creditors, unless op- 
posing and explanatory circumstances should rebut the presump- 
tion. 


3. Fraud is never exclusively a question of fact. that is, In the sense 
of leaving it to the uncertain judgment of jurors to give to the 
intent to convey upon a secret trust, or to the fact of credit being 
given to the grantor upon his continuing in possession, such ef- 
fect as to them, in each case, may seem proper; but, on the con- 
trary, the effect of such an intent or false credit, if in fact exist- 
ing, depends upon the fixed principles of the law. 


Apprat from the Superior Court of Law of Buncomsg, at 
Special Term in February, 1850, Caldwell, J., presiding. 

This is trover for a slave, Lucinda, and her children, and was 
tried on the general issue. Both parties claimed under one Ben- 
jamin Ratcliff: the defendant as a purchaser at a sale under 
execution and the plaintiff under a conveyance to his wife, who 
was a daughter of Ratchif. The question was whether the deed 
to the daughter was bona fide, or fraudulent against the father’s 
creditors. 

The plaintiff produced the bill of sale to his wife, dated in 
March, 1835, and proved its execution by the subscribing 
witness, who was a son of Benjamin Ratchff. It pur- (340) 
ported to have been made in consideration of $400 then 
paid, and was proved and registered in July, 1847. The wit- 
ness further deposed that no money was paid, and that no per- 
son was present at the time but the members of the family; and 
that the father said that he made the deed with a view to a 
division of his slaves among his children. Further to support 
the issue on his part, the plaintiff produced as a witness the said 
Benjamin Ratcliff, and he deposed that he executed the said 
bill of sale at the time it bears date, and then delivered it and 
the said slave, Lucinda, to his daughter, who was then married 
to “the plaintiff and lived about a mile from the witness; that 
the said Lucinda was then about six years old, and was not sold 
by him, but was intended as a gift to his daughter, and that she 
was not taken away by the daughter, but left by her to wait 
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upon her mother, the wife of the witness, who was then sickly; 
that at that time he owned a negro man and three other negro 
girls, two of whom were older than Lucinda, and also owned a 
tract of land of the value of $2,000, a wagon and team and other 
stock, and did not owe as much as $50, and that there was no 
fraud in his gift to his daughter; that in 1838 and 1839 he be- 
came involved in debt as surety for the subscribing witness to 
the deed and another son; that therefor the judgments were 
obtained under which the defendant purchased, and that in 1839 
and in 1840 he conveyed all his property to his children; that he 
continued in possession of said Lucinda up to 1843, and that in 
that year the plaintiff hired her to James Rateliff, a son of the 
witness, who lived with him, and they worked the plantation on 
which the witness resided ; and that during that year the sheriff 

came to his house with executions on the said judgment, 
(341) to levy on that slave and the others, and they were kept 

out of the way there about a week, and then Lucinda 
went into the possession of the plaintiff, who also kept her out 
of the way of the sheriff, and held her until she was taken under 
the executions in 1847, and that during that period she had the 
two children.” 

On the part of the defendant the judgments and executions 
under which he purchased were produced, and evidence was 
further given by several persons that they had long resided near 
Ratcliff and the plaintiff, and that Ratcliff paid the taxes on the 
said Lucinda and claimed her as his own until the sheriff en- 
deavored to levy on her in 1843, and that they were in the habit 
of conversing with him about his property, and, before that 
time, had never heard, from him nor from any other person, of 
a conveyance or transfer of Lucinda to the plaintiff’s wife. 
The defendant then offered to prove by a witness that in 1842 a 
son of the said Ratcliff applied to the witness on behalf of his 
father to become his surety for an appeal from the County to 
the Superior Court upon one of the said judgments, and in- 
formed the witness that as a security to him his father. said he 
would execute a deed of trust for his negroes; that he, the wit- 
ness, declined doing so, but went with the son to the said Rat- 
chiff’s house, and there the father asked the son “whether he, 
the witness, had agreed to go into the arrangement,” and the 
son rephed thereto, “he had not,” and that then the said Rat- 
cliff, the father, said to the witness, “There is no danger.” The 
testimony thus offered was objected to on the part of the plain- 
tiff, but was admitted. 

In summing up the case to the jury the presiding judge in- 
structed them that when a person makes such a conveyance of 
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a negro as that made by Ratcliff in this case, and then con- 
tinues 1n possession for eight years, using and claiming the 
slave as his own, there is such a repugnance between the trans- 
fer and possession as raises a presumption of a secret 
trust. for the donor, which is fraudulent, and also that, (342) 
unless such possession be accounted for satisfactorily to 
the jury, the impression of fraud remains on the transaction; 
and then left it to the jury to say how far that presumption of 
fraud was repelled in this case. The counsel for the plaintiff 
then moved the court further to instruct the jury that if the 
testimony of the witness, Benjamin Ratcliff, was believed by 
them, they ought to find for the plaintiff, and the instruction 
was given as asked, 

The jury found for the defendant, and the plaintiff appealed 
from the judgment. 


Gatther and J. Baxter for plaintiff. 
J. G. Bynum and Avery for defendant. 


Rurrin, C. J. The objection to the evidence is not well 
founded. The acts and declarations of the father, while in pos- 
session of the slave, as to the nature of his possession and claim 
of title, are evidence on those points, though they occurred after 
his conveyance to his daughter. Askew v. Reynolds, 18 N. C., 
367. Whether the statement of the son to the witness was com- 
petent or not depends upon the question whether the son was 
the father’s agent to enter into the arrangement, as it was called, 
' with the witness, or induce the witness to become the surety for 
the appeal upon the security of the negro Lucinda and the other 
negroes. Upon that point it is very clear from the father’s 
language to his son and the witness, upon seeing them, that the 
son had been sent by the father to the witness upon some agency 
or with some proposal; and, although not constituting direct 
or full proof of any agency, to the extent of engaging for the 
conveyance of these slaves by the father, yet it 1s equally clear 
that those acts and declarations of the son and father were 
evidence tending to show such an authority in the son. 

They were, therefore, fit to be received and submitted to (343) 
the jury for their consideration on that point. Indeed, 
coupled with the other evidence, that the father claimed and 
used the negroes as his own for so long a period, both before 
and after that date, the evidence raised a strong presumption 
that the son had authority from the father to make the witness 
the proposal he did; for to what else did he allude when he 
spoke of “the arrangement” and said “there was no danger 
in it’? 

249 


IN THE SUPREME COURT. [ 33 


FOSTER «7. WoopFIn. 


Of the instructions to the jury the plaintiff, in the opinion 
of the Court, has no cause to complain. They are, of course, 
to be understood in reference to the facts of the case. They 
are, that a conveyance of a negro child of six years of age, sup- 
posing its date to be true, was made by a father to a daughter 
living within a mile of him, without any valuable consideration, 
though purporting to be for the large price of $400, and was 
followed by the continued possession of the father for eight 
years afterwards, and by his contracting large debts and mak- 
ing voluntary conveyances to his children of all his other prop- 
. erty in three or four years after its execution, the father, dur- 
ing that period, using and claiming and offering to convey the 
negro as his own, and the conveyance to the daughter being, 
for the whole eight years, not only unregistered, but concealed, 
so as to be unknown to the nearest neighbors and most intimate 
friends. Certainly, under those facts the transaction is pre 
sented to our consideration in a most questionable shape, and 
a strong presumption of fact arises that if was not fair, but 
merely colorable, and therefore ought not to stand in prejudice 
to the debts contracted by the father on the faith of that prop- 
erty. That was not seriously resisted in the argument, but it 
was said that the presumption was purely one of fact, and there- 
fore that it was the province of the jury, exclusively, to con- 
sider of its weight, and it was erroneous in his Honor to make 

any observations on 1t. But that is not the law, as it 
(344) seems to the Court. There have been so many cases in 

this State involving this doctrine, and it has been so . 
frequently and so fully discussed here, as to make it unnecessary 
now to look beyond our own decisions for authority on it. As 
was said in Gregory v. Perkins, 15 N. C., 50, fraud is never, 
exclusively, a question of fact, that 1s, in the sense of leaving it 
to the uncertain judgment of jurors to give to the intent to 
convey upon a secret trust, or to the fact of credit being given 
to a grantor upon his continuing in possession, such effect as 
to them in each case may seem proper, but that, on the contrary, 
the effect of such an intent or false credit, if in fact existing, 
depends upon the fixed principles of the law. It is true that, 
in respect to the consequences of a grantor continuing In posses- 
sion of a chattel, it was observed in that case that, contrary to 
the rule as once laid down in England, we held that it did not, 
per se, conclusively establish covin in ‘the conv eyance, but was 
to be left to the jury as matter of evidence. Yet it was further 
observed that it was to be left to them “as a ground of presump- 
tion” that there was a secret trust or that the parties had a view 
to a false credit of the vendor, which would be more or less 
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strong under all the circumstances of the parties, the subject, 
length of possession, and the notoriety of the title of the vendee 
and of its acquisition.” And it was explicitly stated that a con- 
veyance by an owner in trust for himself, or his possession after 
an absolute conveyance, with a view to contract debts on the 
credit of the property, of which such possession is “a ground 
of presumption,” is in law fraudulent. In the subsequent case 
of Askew v. Reynolds, already cited, the opinion of the Court 
is again given very distinctly to the same effect. After notic- 
ing the old rule, that the possession of a donor, after an absolute 
transfer of a chattel, established the fraudulent intent, so as 
to render any further inquiry as to its existence unavailing, the 
judgment of the Court proceeds to set forth how far it 

had been modified. It states that the doctrine had been (345) 
so far overruled as to allow explanations to be made to 

repel the inference of the unlawful intent. Still it was declared 
that the repugnance between the transfer and the possession was 
such as yet raised the presumption of a secret trust for the ben- 
efit of the grantor, which, while it admits, also requires an 
explanation, and which, unexplained or not satisfactorily ex- 
plained, establishes the ‘fraud. And in applying the principle 
to the case then under consideration the Court said that a pos- 
session for eight or nine months after making the conveyance 
was sufficient to impress upon the transaction the character of 
a fraudulent transfer, unless from other facts and circumstances 
another character could be clearly assigned to it. It is useless 
to quote other cases, as what fell from the Court in those re- 
ferred to plainly shows that in such a case it is deemed a reason- 
able and legal presumption, upon the grounds mentioned, that 
the conveyance and possession by the donor were fraudulent— 
open, indeed, to proof, or to inferences from other circumstances 
to the contrary. The very ground of admitting the evidence of 
such possession, as relevant to the question of fraud, is that it 
tends to establish and raises a presumption that the conveyance 
was not bona fide, according to its purport, and that the posses- 
sion was calculated to deceive those who dealt with the pos- 
sessor; and it would seem impossible that 1t can be wrong to 
lay such ground before the jury, so as to enable them to perceive 
the more clearly the reasonable force of the presumption and 
the effect properly to be allowed to opposing and explanatory 
evidence. The instructions in the present case did nothing 
more than that. In truth, they stated the presumption under 
consideration, its force and effect and its susceptibility of being 
rebutted, substantially, as laid down and much in the same 
language used by this Court in Askew v. Reynolds, 18 N. 
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(346) C., 367. It was, however, contended at the bar that, 

since that case, the law had been altered by section 4 of 
the act of 1840, ch. 28. But that 1s clearly a mistake; the only 
provision of that section is that a gift by one indebted at the 
time is not absolutely void as against his creditors, by reason 
merely of such indebtedness, without regard to the sufficiency 
of the property reserved by the donor for the satisfaction of 
his debts; the affirmative of which had before been held to be 
law (whether the donor or the donee had the possession), upon 
the ground that the donor could not honestly give away his 
property to the defeating of his creditors. But that is, alto- 
gether, a different species of fraud from that here imputed, and 
depends upon different facts and considerations, and the law 
touching this case is entirely unaffected by the statute. His 
Honor, therefore, was fully authorized by previous adjudica- 
tions to lay the principle down to the jury as he did. Indeed, 
he went further on behalf of the plaintiff than was strictly 
proper, in saying that the testimony of Ratcliff, the father, 
repelled the presumption of fraud, and, if believed, entitled the 
plaintiff to recover. It is true that the witness denied there 
was a trust for himself, simply by saying that a gift to his 
daughter was intended, and that there was no fraud in the gift. 
But he failed entirely to account for the secrecy of the convey- 
ance and its concealment for eight years, for the falsehood in 
setting forth the consideration in the deed, and for his long 
subsequent possession and apparent ownership of the other prop- 
erty, which, he admitted, he conveyed to his other children, 
whereby he was able to get credit to the value of all of it, and 
perhaps more. Upon all those material points he deposed to 
nothing, saving only that he kept the negro—then six years 
old—to wait on his wife, who was sickly at that time. But that 
circumstance does not remove those grave grounds of suspicion 

and presumption of fraud, since he did not state that his 
(347) wife continued to need or to have the girl as a nurse—a 

very poor one, truly—or even that she lived through those 
eight years or any considerable portion of them. For the prob- 
able and, in this case, the actual deception of the persons with 
whom he contracted debts, arising from his possession of the 
slave, and not only the apparent, but the claimed, property in 
her for such a length of time, and from the omission of the 
plaintiff, for that period, to assert a title under the conveyance 
to his wife or to let its existence be known, the witness furnishes 
no reason or excuse whatever, but leaves the presumption raised 
by such deception to operate unimpeded. It is quite certain, 
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therefore, that the plaintiff had all the advantage in the charge 
which he could claim, and the judgment must be affirmed. 
Per Curiam. Judgment affirmed. 


Cited: Marsh v. Hampton, 50 N. C., 383; Taylor v. Dawson, 
56 N. C., 92; Cheatham v. Hawkins, 76 N. C., 338, 9; Brown 
v. Mrichell, 102 N. C., 375. 


THOMAS M. YOUNG v. MARTIN BOOE et AL. 


When a deed of trust for the payment of debts conveys a cotton fac- 
tory, ete., and in the deed are provisions that the maker of the 
deed shall retain possession for eleven months, and during that 
time his family may be supported out of the proceeds of the fac- 
tory: Held, that these provisions did not make the deed fraudu- 
lent in law, upon its face; but as the provisions might have been 
for the benetit of the creditors, as well as of the debtor, the ques- 
tion of fraudulent intent was one upon which the jury must de- 
eide under all the circumstances. 


Appgat from the Superior Court of Law of Davis, at Spring 
Term, 1850, Dick, J., presiding. 

This action is trover for a parcel of blacksmith’s tools, (348) 
and the plea “not guilty.” The plaintiff claims under 
a deed of trust made to him by Thomas MeNeily, on 2 Febru- 
ary, 1849, and registered the same day. The deed conveyed to 
the plaintiff a piece of ground near Mocksville, containing six- 
teen acres, known as the factory lot, on which are situated the 
cotton-factory building and other outbuildings, together with 
the steam engine, grist-mill, three wool-carding machines, and 
all the cotton machinery, consisting of four cotton cards, pick- 
ers, drawing frames, two speeders, one card grinder, four frames 
containing 504 spindles, four reels, one banding machine, one 
yarn press and all the battins, one turning lathe with all its 
tools, and a variety of other tools, all the raw cotton on hand, 
and all the factory wood on hand; also a lot adjoining, contain- 
ing one acre; also another lot, on which there is a blacksmith’s 
shop, with all the smith’s tools, and one new wagon partly 
ironed; one house and lot, wherein MecNeily resided, and his 
storehouse and lot, and all his household and kitchen furniture 
and library, and three horses and another wagon and gear, four 
head of cattle, all his corn, wheat, oats, hay and fodder, and 
four slaves; and the deed further assigned to the plaintiff all 
debts owing to McNeily by bond, note account or otherwise, and 
all other property whatsoever, whether real or personal, to 
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which the grantor was in anywise entitled: upon trust that the 
whole or such parts of the property as should remain undis- 
posed of on 1 January, 1850, should, after due notice, be sold 
by Young at public auction to the highest bidder upon a limited 
credit, and that, in the meanwhile, any part of the property 
might be sold at private sale, should a reasonable price be 
offered; and that, until such public sale, McNeily should re- 
main in possession and management of the property as the 
agent of the trustee, and might also make private sales thereof 

as aforesaid, and that he should, “as early as practica- 
(349) ble,’ make out a complete lst of all the judgments, bonds, 

notes and other debts of every description belonging to 
him, for the said Young; and that, out of the proceeds of such 
sales, and with the sunis collected on the debts, all necessary ex- 
penses of executing the trusts should first be paid by the said 
Young, and then certain enumerated debts for which persons 
were bound as sureties; and, thirdly, certain other debts speci- 
fied, and also all others which the said McNeily then owed, 
whether particularly mentioned therein or not-——the said debts 
to be fully paid, if the fund should be sufficient therefor, and, if 
not, they should be paid pro rata. The deed then adds: “It is 
understood and agreed that the said McNeily is to support his 
family upon the property hereby conveyed, until this trust is 
closed by a sale of the property.” 

A short time after the execution of the deed a judgment was 
rendered by a justice of the peace for one of the debts men- 
tioned, in the deed, and an execution issued thereon, under which 
the defendant purchased the tools for which the action is 
brought. The question on the trial was whether the deed of 
trust was fraudulent as against the creditors of McNeily exist- 
ing at the time. It was admitted by the defendant that the 
debts mentioned in the deed were just and true, and that the 
property and effects assigned were not sufficient for their dis- 
charge, and also that there was no evidence of any actual fraud 
in the object of the deed; but it was insisted on the part of the 
defendant that the deed was fraudulent in law, from the stipu- 
lations on its face. By the agreement of the parties, a verdict 
- was thereupon rendered for the plaintiff, subject to the opinion 
of the court upon the question, as a point reserved, whether the 
deed was or was not thus fraudulent. The court afterwards set 
aside the verdict and gave judgment of nonsuit, and the plaintiff 
appealed. 


(350) Osborne for plaintiff. 
J. G. Bynum and Avery for defendant. 
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Rurriy, C. J. Without the admission on the pa of the de- 
fendant that there was no actual fraud intended in the execution 
of the deed, the Court would held the judgment to be erroneous. 
Tt is exceedingly difficult to find fraud, as a matter of law, un- 
less it be so plain and express in the deed as to constitute fraud 
in itself, without any inference of one fact from another, and 
thus appear so distinctly as to admit of no explanation from 
extraneous circumstances. Where the conveyance 1s in trust 
for the maker mercly, or, upon no valuable consideration, in 
trust for his family, it has always been considered as constitut- 
ing fraud, thus incapable of explanation. Sturdevant v. Davis, 
31 N. C., 365. But where the provisions are, in the nature or 
under the circumstances of the particular case, equivocal—that 
is, may have been introduced for bad or good ends, taken as a 
whole—then the law cannot justly infer the dishonest intent in 
order to avoid the instrument, but ought rather to presume good 
faith. Hence, in such cases, the actual intent is a subject of 
inquiry by a jury, and not of decision by the Court. Cannon v. 
Peebles, 26 N. C., 204. It is argued, however, upon this deed 
that it reserves to the debtor himself the management and power 
of disposition of the property for nearly a year, and also that 
one of the trusts is for his own support and that of his family 
for the same period; and that the provisions establish a fraud. 
It may be yielded that those parts of the deed afford just 
grounds of suspicion, but, certainly, they are not conclusive of 
an intent to the prejudice of the creditors in the actual state of 
things, and under which the deed would appear to have been 
made. A man justly indebted beycnd the value of his property, 
and, indeed, in very large sums, as stated in the deed, finds him- 
self unable to meet his engagements and go on i his 
business, and makes an assignment of everything he has (351) 
on earth—not reserving even the lawful allowance to 
insolvent debtors; and the principal part of the effects conveyed 
consists of a steam cotton factory and stock of cotton and wood. 
Now, every one must know several things concerning such prop- 
erty in this part of the world—that its value is materially im- 
paired by suspending ifs operations, and that there are but few 
persons ainong us with skill and experience for its judicious 
management, and, particularly, that there 1s no ready sale for 
such establishments; and a forced, public and immediate sale 
could, probably, be onlv made at a great sacrifice. Therefore, 
it may have been with no intent to his own benefit or to reserve 
to himself any wi ‘ong power, but with an eye single to the 
interest of his creditors in the mass, that the debtor here de- 
ferred the period at which the sale should be made publicly, at 
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all events for eleven months, and provided for fair sales in the 
meanwhile by private contract. He does not reserve that power 
to himself. That is not the fair construction of the deed. St 
is legally vested in the trustee by virtue of his estate, and the 
debtor was to act as “the agent of the trustee,” and subject, 
therefore, to his approval of the contracts and receipt of the 
price got. It may have been rather a stipulation for services by 
the debtor, than the reservation of a privilege or dangerous 
power to him. For, as he had conducted the business of the 
factory, and a profit might result from working up the stock on 
hand, and other competent managers might not be readily pro- 
cured hereabouts, it might have been important to the proper care 
and disposition of the trust fund that this person should attend 
to the factory or seek purchasers either at home or abroad, and 
preserve and show the property. If those were the purposes of 
the agency to be performed by McNeily, they were beneficial, 
not to him, but to his creditors, to whom alone the fund be- 
longed. That they were, 18 rendered probable by the considera- 

tion that there is no allegation that the debts were in 
(352) judgment or even suit; and hence it would have been 

almost entirely in the power of the debtor, if that had 
been his object, to have retained the possession and use of all 
the property for nearly that period by pleading to suits brought 
against him. As that provision might, then, have been innocent, 
it must be so taken, as fraud is not to be presumed. Thus re- 
carding that part of the deed. it affords evidence rebutting, or 
tending to rebut, the presumption of fraud arising out of the 
provision in the conclusion of the deed for the support of the 
debtor’s family out of the property. That provision, simplicater, 
is undoubtedly fraudulent. But it is not, in this case, an iso- 
lated stipulation, by which a benefit is secured to the debtor in 
spite of the creditors, and without just compensation to them 
therefor. The support of the family is to be for the same period 
for which the debtor was to serve the trustee, and it may be 
fairly concluded that the former was in remuneration for the 
service. We are not informed what were McNeily’s qualifica- 
jions for the business, nor what would be fair wages for him, 
nor the amount required for their support; and if we were, the 
Court could not pass upon their weight, as they belong, 1mpor- 
tant as these circumstances are, to the jurv exclusively. Tt is 
apparent, therefore, that the questions on which the validity of 
the deed depends are questions of actual intent, and that the 
provisions of the deed, by itself, do not enable the Court to pro- 
nounce against it, but are proper for the jury in connection 
with such facts dehors as the parties mav be able to adduce. 
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If, however, that were otherwise, the admissions in the case, of 
the value of the property, the justice of the debts and that there 
‘was no actual fraud intended, are conclusive for the plaintiff. 
Hardy v. Skinner, 31 N. C., 191. 

Per Curiam. Judgment reversed and judgment upon the 
verdict for the plaintiff according to the agreement. 


Cited: Hardy v. Simpson, 35 N. C., 141; Gilmer v. Earn- 
hardt, 46 N. C., 560; Jessup v. Johnston, 48 N. C., 339; Cheat- 
ham v. Hawkins, 76 N. C., 387; s. c., 80 N. C., 162; Stone- 
burner v. Jeffreys, 116 N. C., 85. 


a rR I nt 


(358) 
ROSANNAH BRIGGS vy. CHARLES BYRD. 


1. In an action of slander, when the charge is made by using a cant 
phrase or a nickname, or when advantage is taken of a fact, 
known to the person spoken to, in order to convey a meaning 
which they understood by connecting the words (of themselves 
unmeaning) with such fact, the plaintiff is obliged to make an 
averment of the meaning of such cant phrases or nickname, or of 
the existence of such collateral fact, for the purpose of giving 
point to the words and of showing that the defendant meant to 
make the charge complained of; and, in such cases, there must 
also be an averment that the words were so understood by the 
persons to whom they were addressed. 


2. These avermeuts are traversable and must be proven, and differ en- 
tirely from what are called innuendoes, which need no proof. 


AppraL from the Superior Court of Law of Yancey, at a 
Special Term, in July, 1850, Battle, J., presiding. 


N. W. Woodfin for plaintiff. 
B.S. Gaither for defendant. 


Prarson, J. This was an action on the case for slander. 
The words charged in the declaration were that the defendant, 
in speaking of the plaintiff on a certain occasion, said, if they 
did not mind, “he would make the tray of biscuit roar before 
Saturday night,” intending thereby to impute to the plaintiff 
the crime of having stolen biscuit. 

On the trial a witness was called who testified that on a cer- 
tain occasion the defendant and the plaintiff’s father were quar- 
reling about the running of a fence, and that, afterwards, as 
the plaintiff passed near where the defendant, the witness 
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(354) and one or two other persons were standing, the defend- 

ant said that, if they did not mind, he would make the 
tray of biscuit roar before Saturday night. The counsel for the. 
plaintiff then proposed to ask the witness if he did not under- 
stand the defendant to allude to the plaintiff and to intend to 
impute to her the charge of stealing biscuit, a report to that 
effect having been circulated in the neighborhood. The defend- 
ant’s counsel objected to the question, so far as it related to the 
identifying the plaintiff as the person intended to be charged, 
and to that extent the court ruled it to be improper. The coun- 
sel for the plaintiff then asked the witness whether he had not 
told the defendant that he understood him to allude to the plain- 
tiff and charge her with stealing biscuit, to which he answered 
that he did. There was other evidence in the case, which it is 
unnecessary to state. The defendant had a verdict, and the 
plaintiff moved for a new trial because of the rejection of the 
testimony in relation to the understanding of the witness as to 
the plaintiff being the person intended to be charged by the 
defendant. 

The motion was overruled and a judgment given, from which 
an appeal was taken. 

When a charge is made by using a cant phrase or words hay- 
ing a local meaning, or a nickname, or when advantage is taken 
of a fact known to the person spoken to, in order to convey a 
meaning which they understood by connecting the words (of 
themselves unmeaning) with such fact, the plaintiff is obliged 
to make an averment of the meaning of such cant phrases or 
nickname, or of the existence of such collateral fact, for the 
purpose of. giving point to the words and of showing that the 
defendant meant to make the charge complained of, and, in such 
cases, there must also be an averment that the words were so 
understood by the persons to whom they were addressed, for, 

otherwise, they are without point and harmless. 
(355) These averments are traversable and must be proven, 

and differ entirely from what are called innuendoes, 
which need no proof, and in fact prove themselves, their office 
being merely to point out the meaning and give a greater degree 
of certainty than is usual in conversation or ordinary writing. 
Hamalton v. Smith, 19 N. C., 274; Watts vo. Greenlee, 13 N. C., 
115. When the words in their ordinary signification designate 
the person and the offense, there is no necessity for an aver- 
ment, and but little use in an innuendo. But when the words 
do not designate the person or the offense, an innuendo will not 
suffice, unless it be supported by the averment of some fact. 
For instance, if the words are, “the queen has stolen biscuit,” 


258 


N.C] AUGUST TERM, 1850. 


rr rrr rrr a A es SSS = & 
rm nr en 


BricGs uv. BYRD. 


a simple innuendo, meaning the plaintiff, will not answer, and 
it is not necessary to support it by averment that it was known 
to the persons who heard the words, and that the plaintiff was 
called by that term, and that they understood the defendant to 
mean her; for if the meaning was not understood, the words 
could do her no harm. So, if the offense consist in words of 
themselves unmeaning, there must be an averment of some fact 
to support the innuendo and give them a meaning. The jury 
musi not only be satisfied that the defendant’s meaning was as 
charged, but that he was so understood by the persons who 
heard him, which latter part can only be established by their 
oath. Woolworth v. Meadows, 5 East, 46. It is the same as if 
the charge was made in the Chinese or any other foreign tongue 
(which the hearers are not presumed to understand), and in 
such case there must be an averment, not only that the defend- 
ant meant to make the charge, but that he was so understood by 
those who heard him. 

In this case the words are, “they had better mind, or I will 
make the tray of biscuit roar before Saturday night.” These 
words are unmeaning, and point neither to the person nor the 
offense. His Honor was of opinion that it was proper 
to ask the witness what he understood the words to mean, (356) 
so far as they had relation to the offense, but held that 
it was unnecessary so far as they had relation to the person to 
whom the witness understood the defendant to attribute it. To 
this the plaintiff excepts. We are at a loss to perceive the 
ground of this distinction; the words are unmeaning in both 
particulars; both equally require explanation. In fact, it 1s im- 
possible to explain the one without at the same time giving an 
explanation of the other. The declaration contains an aver- 
ment that there had been a report, which was known to the per- 
sons to whom the defendant spoke, that the plaintiff had stolen 
a tray of biscuit. The defendant and the father of the plaintiff 
had just quarreled, and the plaintiff was passing near the de- 
fendant and several other persons when he used the words— 
meaning to charge the plaintiff with stealing biscuit, and that 
he was so understood by the persons who heard him. The wit- 
ness was allowed to say that by the words “tray of biscuit roar” 
he understood the defendant to mean that a tray of biscuit had 
been stolen and to threaten a prosecution, and he understood 
the defendant to allude to a report which he had heard about 
stealing biscuit. This was only telling half of the tale; why 
exclude the other? The report was that the plaintiff had stolen 
biscuits. If from this and the other circumstances annexed, the 
witness was able to understand the defendant’s meaning as to 
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the offense, he was obliged also to understand it as to the per- 
son, and there was the same necessity and the same reason for 
permitting him to give his understanding in reference to one 
as to the other. The rules of evidence are designed to enable 
plaintiffs in such actions to get at the truth, and to prevent de- 
fendants from stabbing in the dark. 

Per Curiam. Judgment reversed, and venire de novo. 


Cited: Sasser v. Rouse, 85 N. C., 144; Sowers v. Sowers, 87 
N. G., 306. 
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JOHN RAY v. MALCOLM RAY. 


An appeal will not lie to the Superior Court from the decision of the 
County Court on a petition, by an alleged lunatic, to have the 
verdict of an inquest in his case set aside and the guardian ap- 
pointed in pursuance thereof removed. 


AppzaL from the Superior Court of Law of CumBERLann, at 
Fall Term, 1850, Battle, J., presiding. 

The plaintiff in this case filed his ‘petition in Cumberland 
County Court, at March Term, 1849, alleging that, at the in- 
stance of the defendant, the said court, at March Term, 1848, 
passed an order directing a jury to inquire whether or 
not the plaintiff was a lunatic; that at June Term, 1848, (358) 
the jury returned a verdict finding that the plaintiff was 
a lunatic; whereupon the court appointed the defendant guard- 
ian to the plaintiff. The plaintiff, in his petition, alleges that 
he was not then nor is he now a lunatic, and prays the court to 
set aside the former order directing an inquest, the verdict re- 
turned thereon, and the appointment of the defendant as his 
guardian. The defendant answered, and the court, at June 
Term, 1849, ordered the following issue to be made up: “Is the 
petitioner, John Ray, a lunatie or not?” The jury found that 
John Ray was not a lunatic. “Whereupon it is adjudged by 
the court that the traverse of the verdict of the former jury, 
mentioned in complainant’s petition, is sustained; and it is fur- 
ther adjudged, upon the finding of the Jury now impaneled in 
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the cause, that John Ray is compos mentis, and that the order 
appointing a guardian is rescinded.” From this judgment the 
defendant obtained an appeal to the Superior Court of Law. 

In the Superior Court, on motion of the petitioner’s counsel 
to dismiss the appeal for want of jurisdiction, the court orders 
that the appeal be dismissed. From this order the defendant 
appealed to the Supreme Court. 


Banks for plaintiff. 
No counsel for defendant. 


Pearson, J. There is no error in the record. The guardian 
of the lunatic had no right of appeal from the judgment of the 
County Court. The question is settled. Wallis v. Davis, 27 
N. C., 14. 


Per Curran. Judgment affirmed. 


(359) 
JONATHAN OSBORNE vy. WILLIAM HORNER. 


One who has only a verbal authority to sell a slave can transfer the 
title by a sale and actual delivery. 


AppEaL from the Superior Court of Law of Granvii1E, at 
Fall Term, 1850, Manly, J., presiding. 

This case was an action of trover, in which damages for the 
conversion of a slave named Esther were demanded. It ap- 
peared that the slave had belonged to the defendant, and was 
loaned by him to his daughter, upon her intermarriage with one 
Joseph M. Hicks. The said Hicks afterwards sold the slave to 
the plaintiff, having an oral authority only from Horner to do 
so, and at the same time gave him a bill of sale, receiving the 
consideration money, and delivering the slave pursuant to the 
bill of sale. The conversion was admitted. Upon this state of 
the facts the court was of opinion that the plaintiff had not 
acquired a title to the slave, and could not therefore recover, 
and so instructed the jury. The plaintiff’s counsel asked his 
Honor to charge the jury that if they believed Hicks had oral 
authority from the defendant to sell and deliver the slave, and 
that the authority was unrevoked at the time of the sale, and 
the sale and delivery were made by virtue of the authority, the 
fact that the said Hicks, the witness, executed a bill of sale in 
his own name did not affect the plaintiffs title; which the court 
declined giving. 


~ 


262 


N.C.) DECEMBER TERM, 1850. 


CURRIE vw. SWINDALL. 


There was a verdict for the defendant. Rule for a new trial 
discharged, and an appeal. 


Gillam and Lanier for plaintiff. 
McRae for defendant. 


Prarson, J. An agent, having a verbal authority to (360) 
sell a slave, does sell and deliver the slave and receive the 
purchase money, and at the same time executes a bull of sale, 
under seal with warranty, in his own name, without any refer- 
ence to the principal: does the title of the slave pass to the pur- 
chaser? The judge in the court below held that it did not. In 
this, we think, there is error. 

His opinion, we presume from the argument made in this 
Court, was influenced by the suggestion that, as there was a bill 
of sale executed by the agent at the same time, the title could 
not pass by the sale and delivery, and as the bill of sale was not 
binding upon the principal, the title did not pass in elther way. 

The proper view of the question, as it seems to us, is this: 
The principal says the bill of sale is inoperative, so far as he is 
concerned, because the agent was not authorized to bind him by 
a deed. That 1s true, and therefore it has no effect whatever, 
except so far as it may subject the agent upon his covenant of 
warranty. But it has no effect in reference to these parties. 
So the transaction is left as a mere sale and delivery of a slave 
by one having a verbal authority to sell. Such a sale is valid. 

Per Curiam. Judgment reversed, and a venire de novo 
issued. 


(361) 
NEILL CURRIE v. SAMUEL SWINDALL. 


1. Where an action is brought by a plaintiff to recover the amount 
of a reward offered by the defendant for the apprehension and 
delivery in jail of an individual charged with a criminal offense, 
it is ineumbent on the plaintiff to prove that he either compelled 
the individual by force or induced him by persuasion to make the 
surrender. 


2. If the surrender of such individual was wholly voluntary, although 
the plaintiff accompanied him to the jail and saw him lodged 
there, he has no right of action. 


3. Where an agent is authorized to offer a reward for the apprehen- 
sion of an individual, it is only necessary to prove that this was 
done—the mode of doing it is entirely immaterial. 
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AprEaL from the Superior Court of Law of Buiapen, at a 
Special Term in December, 1850, Dick, J., presiding. 

This was an action of assumpsit, brought to recover the sum 
of $100, which, it was alleged, the defendant had offered to give 
any one who would apprehend and commit to prison a certain 
person of color, named Chavis, charged with homicide. 

The plaintiff proved by a Mr. McNeil that the defendant 
requested him (the witness) to offer a reward of $100 in his 
(the defendant’s) naime to any person who would apprehend 
and commit to jail the said Chavis; that the defendant did not 
direct in what manner the reward should be offered, whether 
by written advertisement or by publication in a newspaper; that 
he (the witness) wrote to the editor of the Fayetteville Observer, 
and the purport of what he had written was (here the defend- 

ant’s counsel objected that the witness could not speak of 
(362) what he had written to the editor without producing the 

letter or accounting for its absence, but the court per- 
mitted him to proceed) contained in the newspaper then before 
the court, dated 20 November, 1848. The plaintiff then intro- 
duced the jailer of the county, who proved that the plaintiff 
came to his house on the Saturday night before the trial of the 
culprit, distant from the jail about two hundred yards, and told 
him he wished him to go to the jail; that he accordingly went, 
and found there Chavis and a man by the name of Smith with 
him; that the said Chavis was not confined in any way, and 
upon the jailer’s opening the door, the plaintiff told Chavis to 
go in, which he accordingly did. 

It was in proof that Chavis was tried the week following the 
Saturday night cf his going into custody, being the Spring Term, 
1849, of Bladen Superior Court of Law. It was also in proof 
that the culprit, Chavis, was in the employment of the plaintiff 
at the time of the homicide. The defendant offered to prove 
that he was in the employment of the plaintiff after his trial, but 
this latter evidence was objected to and excluded by the court. 

There was no proof that the plaintiff made anv effort to 
arrest the culprit, nor was there anv proof of his having arrested 
him, but that before stated. 

The defendant contended, among other things, that the plain- 
tiff had not, in fact, apprehended, the culprit, but that he had 
intended to come in of himself, and the plaintiff, being aware 
of it, merely accompanied him to claim the reward; and this, 
it was insisted, was inferable from the facts, that it was just the 
Saturday night before his trial that the culprit came in; that 
he came untrammeled; that there was no show of force or con- 
straint upon him; that he had been in the employment of the 
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plaintiff at the time of the homicide, and that no proof had been 
offered of any act of arrest by the plaintiff, or even of his 
having searched for the offender. And the defendant’s (363) 
counsel prayed the court to instruct the jury that if they 
believed the culprit had come in of his own accord, and although 
the plaintiff may have accompanied him, yet, if it was not in 
consequence of any force or persuasion used by the plaintiff, the 
plaintiff was not entitled to recover. 

The court refused to give the instruction prayed for, but told 
the jury that it was not necessary for the plaintiff to have 
brought Chavis to jail by force to enable him to recover, but if 
he had induced Chavis to come to jail by persuasion and prom- 
ises of assistance, it would be the same as if he had used force. 
The only evidence how Chavis got in jail was the evidence of 
the jailer, and they must decide upon that whether the plaintiff 
had brought Chavis and put him in jail, and if they found for 
the plaintiff on this point, and also found that the defendant 
had authorized McNeil to offer the reward, as stated by McNeil, 
then the plaintiff was entitled to recover; and there was no evi- 
dence calling for such instructions as the defendant’s counsel 
had asked for. A verdict being rendered for the plaintiff, and 
a rule for a new trial discharged, the defendant appealed. 


W. Winslow for plaintiff. 
Strange and McDougald for defendant. 


Pearson, J. There is error in the refusal to give the in- 
struction prayed for, and in the manner in which the case was 
left to the jury. 

The instruction concedes that the plaintiff is entitled to recover 
if the person accused surrendered himself in consequence of 
either force or persuasion used by the plaintiff; but it asserts 
that if the man surrendered himself of his own accord, the 
plaintiff is not entitled to recover. There can be no question of 
the truth of the proposition asserted, for if the man sur- 
rendered himself of his own accord, without any force or (364) 
persuasion on the part of the plaintiff, then he has not 
performed the services for which the reward was offered. In- 
deed, his Honor does not deny the proposition, but refuses “to 
give the instruction,” and after reciting what the defendant had 
conceded, “that it was not necessary for the plaintiff to have 
brought the man to jail by force, but 1f he had induced him to 
come to jail by persuasion and promises of assistance, it would 
be the same as if he had used force,” he proceeds to instruct 
the jurv, “that the only evidence how the man got in jail was 
the testimony of the jailer, and they must decide upon that 
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whether the plaintiff had brought and put him in jail,” and 
puts his refusal to instruct the jury, as prayed for, on the 
ground that there was no evidence to raise the question. 

There is error in thus narrowing down the case, and, in effect, 
deciding it. The man is in jail; he was induced to come either 
by force or persuasion used by the plaintiff, or he came of his 
own accord. There is no evidence that he came of his own ac- 
cord—ergo, he came by force or persuasion used by the plaintiff. 

There is no evidence that the plaintiff had used force to 
apprehend the man. The testiménv of the jailer, although not 
inconsistent with the idea that the plaintiff had, by persuasion, 
induced the man to surrender himself, was by no means con- 
clusive of the fact, and did not exclude the idea that he had 
surrendered himself of his own accord. So the fact that the 
surrender was made on Saturday night before court was con- 
sistent with either view of the case. The same may be said of 
the other fact, that the man was in the plaintiff’s employment 
at the time of the homicide. And it seems to us that there was 
nearly if not quite as much ground for instructing the jury that 
there was no evidence that the surrender was made in conse- 
quence of persuasion used by the plaintiff as for the instruction 

that there was no evidence that the man surrendered 
(865) himself of his own accord. That inquiry ought to have 

been submitted to the jury, with instructions that the 
burthen of proof was on the plaintiff, and, in the absence of 
any proof of an act done or words used by him tending to 
induce the man to surrender himself, if the jury could not sat- 
isfv themselves how the fact was, they should find for the 
defendant. 

There is no error upon the question relative to the letter of 
McNeil to the editor of the Observer. It was not necessary to 
prove its contents. Jt was sufficient to prove that the defendant 
had authorized McNeil to offer the reward, and that it was 
offered. The mode in which MeNeil procured it to be done 
was wholly immaterial. 

As to the other question, it is only necessary to say that, in 
a case depending on well-balanced circumstances, the fact that 
the man after his aequittal went to work with the plaintiff 
might have had some weight on one side or the other; and in a 

case of circumstantial evidence the facts following, as well as 
those which precede and those which accompany the act, are 
sometimes important. 

PER CURIAM. There must be a venire de novo. 


(ited: Hollingsworth v. Smith, 49 N. C., 271. 
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ALEXANDER D. McRAE y. DANIEL D. McRAE. 


1. A died, leaving three children, of whom B, the defendant, was the 
guardian, and who had slaves left to them by will by C to the 
amount of upwards of $600. B gave to D, the plaintiff, a bond, 
executed 4 February, 1846, of the following purport: “I promise 
to pay D $860, being in consideration of money which he paid 
for A and his heirs, which suin I am to pay when it can be 
raised out of the estate left to them by the will of C.” The writ 
was issued nearly three years after the date of the bond: 


2. Heid, that the true construction of this bond is, not that the pay- 
ment should be delayed until the guardian could raise the amount 
out of the hire and profits of the property, but that it should 
be made as soon as the guardian could, by proper proceedings, 
raise the money by the sale of the property, and that this could 
have been done within less than three years. 


AppeaL from the Superior Court of Law of Ricumownp, at 
Fall Term, 1850, Battle, J., presiding. 

This was an action of debt upon a bond, of which the follow- 
ing is a copy: “With interest from date, I promise to pay to 
Alexander D. McRae the sum of $360, being in consideration 
of money which he paid for Hugh D. McRae and his heirs, 
which sum J am to pay when it can be raised out of estate left 
to them by the will of Daniel McRae, their father. In witness 
whereof, etc., dated 4 February, 1846, and executed by Daniel 
D. McRae.” 

The defense relied on was that the bond showed upon its face 
that it was payable upon a condition precedent, which had not 
been performed. 

The plaintiff produced in evidence the will of Daniel McRae, 
deceased, in which was the following clause: “I give and 
bequeath to my son Alexander McRae, for the sole and (367) 
separate use and benefit of my son Hugh McRae, in trust, 
the following slaves, viz., Ehloe and her child Hannah, Sam, 
Abram and Dinah, together with their future increase; also I 
give and bequeath the one-half of the tracts of land whereon I 
now live, containing 750 acres, for the sole and separate use of 
my son Hugh McRae during his natural life, and at his death 
to his heirs forever.” He then proved that Hugh McRae, men- 
tioned in the said clause, had died, leaving three children, to 
whom the defendant had been regularly appointed guardian; 
and that two of the slaves mentioned in the clause aforesaid 
were worth about $600. The writ was issued on 15 January, 
1849, nearly three years after the date of the execution of the 
bond; and the plaintiff contended that the defendant had had 
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ample time to have raised the amount mentioned in the bond, 
by a sale of the property of his wards; that it was his duty by 
law so to have done, and that his neglect or delay in so doing 
ought not to prevent the plaintiff from recovering. 

The defendant contended that the true construction of the 
bond was that the money was to be raised out of the rents and 
profits of the property of his wards; that he had no right to 
sell it, or any part of it, to pay the bond; and that there was 
no evidence that any rents or profits had been received by him, 
nor even that the property had been delivered over to him, 
except what might be inferred from his appointment as guard- 
ian; and that, consequently, the plaintiff could not deliver. 
And of this opinion was the court, in submission to which the 
plaintiff was nonsuited, and appealed to the Supreme Court. 


No counsel for plaintiff. 
Strange for defendant. 


(368)  Prarson, J. This was debt on a bond for $360. The 

defense was, that payment was not to be made until the 
defendant, as guardian of the children of Hugh McRae, could 
raise the money out of the rents and profits of the property of 
his wards. 

His Honor was of opinion that such was the proper construc- 
tion of the bond. In this, we think, there is error. It is true 
that for the maintenance and education of a ward the guardian 
has no right to expend more than the income. But for the 
payment of debts for which his ward is liable, a guardian has 
it in his power, by proper proceedings, to sell the real as well 
as the personal estate. 

The true construction of the bond 1s that the money was to 
be paid as soon as it could be raised by a sale of the property 
of the wards of the defendant. He was bound to procure a sale 
for that purpose within a reasonable time. Certainly, it could 
have been done within some time short of three years. 

Per Curiam. There must be a venire de novo. 


SAMUEL P. MORTON anpd WiIrr ct at. v. INGRAM Ef At. 


A person named as executor is not competent as an attesting witness 
to a will of personalty. Nor will his subsequent renunciation and 
release make him so. He must be disinterested at the time of 
attestation. 
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Apprat from the Superior Court of Law of Anson, at Fall 
Term, 1850, Battle, J., presiding. 

This was an issue devisavit vel non made up to try (369) 
whether a certain script was the last will and testament 
of Isham Ingram, deceased. While the issue was pending in the 
County Court the caveators had an entry made upon the records 
of the court that they admitted the script to be the last will and 
testament of the said Isham Ingram, as to his real estate therein 
devised, and contested it only as a will of personalty. Upon 
the trial of the will in the County Court the jury found it to be 
the will of the said deceased, both as to his real and personal 
estate, and from the judgment thereon the caveators appealed 
to the Superior Court. At the trial in the Superior Court Dr. 
Christopher Watkins, one of the subscribing witnesses to the 
script, was offered as a witness to prove its due execution, but 
he was objected to as a witness to prove the script to be a will 
of personalty, because he was named executor therein. The 
plaintiff then exhibited a release from the said Christopher 
Watkins of the following purport, to wit: that he had no desire 
or intent of acting as executor, or of taking upon himself any 
of the trusts mentioned in the said paper-writing and which by 
law might be cast upon him; that, therefore, and in considera- 
tion thereof, he released to Joseph Ingram, etc., all right, trust 
and interest which, by the said appointment as executor afore- 
said, or by law, or otherwise, he might or could have by reason 
of said appointment, thereby renouncing and absolutely refus- 
ing to assume or take upon himself any of the rights or trusts 
of an executor under said paper-writing, purporting to be the 
said Isham Ingram’s will. The court held that the said witness 
was incompetent to prove the script to be a will of personalty; 
and the jury, under the charge of the court, found the seript to 
be the last will and testament of the said Isham Ingram, de- 
ceased. as to the real estate therein devised, but not his 
last will and testament as to his personal estate therein (570) 
mentioned. Judgment was given accordingly, and also 
against the plaintiffs for the costs, and the plaintiffs appealed. 


Mendenhall and Dargan for plaintiffs. 
Winston and Miller for defendants. 


Prarson, J. There is no error. The only question presented 
is whether the person named as executor is competent as one of 
the aitesting witnesses to a will of personalty. It is settled that 
the witness must be disinterested at the time of the attestation, 
and it is decided in Allison v. Allison, 11 N. C., 141, cited and 
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approved in Tucker v. Tucker, 28 N. C., 161, that a right to 
commissions is such an interest as disqualifies a witness. An 
executor has a right, by law, to commissions upon the receipts 
and disbursements of the assets. The fact that the witness re- 
nounced and executed a release does not remove the disqualifi- 
cation, which existed at the time of the attestation. 

No unnecessary costs were incurred in reference to the will, 
so far as it concerned the real estate. It was, therefore, right 
to require the propounders to pay the costs of the proceeding. 

Per CurIaM. Judgment athrmed. 


Cited: Hue v. McConnell, 47 N. C., 456; Gunter v. Gunter, 
48 N. O., 442. 


(371) 


THE STATE to toe use or RICHARD J. GREGORY y. WILLIAM 
R. HOOKS ET AL. 


When in an action upon a constable’s bond the breach assigned is that 
the constable “had failed to return to the relator the note’ which 
he had placed in his hands for collection, it is a sufficient defense 
for the officer to show that he had obtained a judgment on the 
note; for then the note became merged in the judgment and re- 
inained in the hands of the justice. 


AppEAL from the Superior Court of Law of Wayng, at Fall 
Term, 1850, Elks, J., presiding. 

This was an action of debt upon the official bond of the de- 
fendant Hooks, executed in February, 1845, for the faithful 
discharge of the duties of the said Hooks as constable for the 
ensuing year. The plaintiff alleged that the relator had placed 
in the hands of Hooks, during that year, a certain note for col- 
lection. The declaration charged three breaches of the bond in 
relation to this note, the two first of which it 1s unnecessary to 
State, as no question upon them was presented to the Supreme 
Court. The third breach assigned was that “the defendant 
Hooks had failed to return the note to the relator,” his engage-. 
ment having been to collect the note or return it. Upon the 
latter count it appeared that the defendant Hooks had been 
elected constable for one vear from February, 1845, and had 
entered into the bond declared on; that during that year the 
relator had placed in his hands for collection, as constable, the 
note in question, which the said Hooks promised to collect or 
return; that within a day or two after Hooks received the note 
a judgment was obtained thereon and execution was sued out 
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against the maker. A demand by the plaintiff was ad- 
mitted, and the note had never been returned nor ac- (372) 
counted for to the relator, nor did the defendant offer to 
return 1t upon the trial. The plaintiff contended that he was 
entitled to recover the full amount of his claim, as the note 
‘had never been returned. 

The court charged the jury that, as to the third breach 
alleged, for a failure to return the note, the plaintiff was enti- 
tled to recover, but they should give him only nominal damages, 
as there was no evidence that the maker of the note was able to 
pay it at any time after it had been received by Hooks. 

The jury returned a verdict for the plaintiff upon the third 
count only of the declarations, and gave nominal damages. 

From the judgment thereon the plaintiff appealed. 


J. H. Bryan for plaintiff. 
Mordecai and Washington for defendants. 


Prarson, J. The third breach assigned is that he “had failed 
to return the note to the relator.” Upon this (which 1s the only 
matter excepted to) the charge is, “for a failure to return the 
note, the plaintiff is entitled to recover nominal damages only.” 
To this the plaintiff excepts. There is no ground for the excep- 
tion, for, admitting that his Honor cught to have charged that, 
unless the note was returned or accounted for, the plaintiff was 
entitled to recover its value, as being converted and applied to 
his own purposes by the officer, the exception was untenable, - 
because the ease states that, “in a day or two after the note was 
put into his hands a judgment was obtained thereon and execu- 
tion sued out.” This accounts for the note; it merged in the 
judgment, was canceled, and remained in the hands of the jus- 
tice. 

Whether the plaintiff would have been entitled to any, (873) 
and what damage, if a failure to return the judgment 
had been assioned as a breach, is a different question; for a 
judgment is a guase record, and ought properly to be retained 
by the justice. We are not informed what is the fact in refer- 
ence to this matter; at all events, the judge did not decide this 
question, and the exception does not raise it. 

There is no error of which the plaintifi has a right to com- 
plain. 

Per Curtam. Judgment affirmed. 


Cited: Miller v. Pharr, 87 N. C., 398. 
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DEN ON DEMISE OF WILLIAM B. EDMUNDSON vy. WILLIAM 
HOOKS. 


What the description in a deed for land means, or whether it conveys 
any definite idea, are questions for the court, and ought not to be 
left to the jury. 


AppEAL from the Superior Court of Law of Waynes, at Fall 
Term, 1850, Hilis, J., presiding. 

This was an action of ejectment, in which the lessor of the 
plaintiff claimed title to the premises in dispute by purchase at 
a sherifi’s sale, made under several judgments and executions 
tested trom November, 1845, to June, 1846, of which regular 
transcripts were produced; and the plaintiff also produced a 
deed from Otlin Carr, sheriff of Wayne, which, it was alleged, 
conveyed to him the title to the premises. The sheriff’s deed 
recited several executions against John Hooks and other persons, 

that in pursuance thereof he levied upon certain pieces 
(374) or parcels of land, situate, lying and being in the county 

of Wayne, to wit, defendant's lots at Nahunta Depot, 
and land adjoining Ichabod Pearson and Josiah Evans, and 
Daniel Hanell and others, and that he afterwards, at public 
auction, sold the said premises to William B. Edmundson, and 
the deed then, in consideration of the premises and the. pur- 
chase money paid, conveyed the said pieces or parcels of land, 
as above described, and their appurtenances to the said William 
B. Edmundson in fee. The plaintiff then proved that John 
Hooks, the tenant in possession, had been in possession of the 
premises for several years prior to the sale made by the sheriff, 
was in possession at the time of the sale, and has continued in 
possession ever since. The sheriff was introduced, and proved 
that he levied on the lot described in the declaration (the de- 
scription in the declaration corresponded substantially with 
that in the sheriff’s deed) under the executions above referred 
to, and sold that identical lot on 16 November, 1846, when the 
lessor of the plaintiff became the purchaser, and that he in- 
tended to convey the same by his said deed. 

The defendant, Wiliam Hooks, who had been admitted to 
defend as landlord of John Hooks, gave in evidence a deed from 
John Hooks (under whom the plaintiff claimed) to Wright 
Woodard, one of the defendants in the above executions, dated 
9 May, 1844, and also a deed from the said Woodard to him, 
William Hooks, dated 21 November, 1846, and contended that 
thereby the legal title vested in him, ‘and therefore the plaintiff 
could not recover. He further proved that, although the lots 
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sued for adjoinecd A. G. Person, they did not adjoin Daniel 
Hanell, but that John Hooks, one of the defendants in the exc- 
cutions, had land which did adjoin Person, and Daniel Hanell 
and others, and contended that this land, and not the 

lots, must be held by a proper construction of the levy (375) 
to have beon levied cn. The defendant further contended 

that the deseription of the lots in the sheriff’s deed to Edmund- 
son was entirely too vague and uncertain to operate as a con- 
veyance of land. The defendant further proved that, at the 
execution sale at which Edmundson bought, the sheriff declared 
that he only intended to sell the interest of John Hooks, and 
that, therefore, no interest of Woodard cculd pass by the sale, 

The plaintuf insisted that whatever interest John Hooks had 
in the premises at the time of the sale made by the sheriff, if 
nothing more than a naked possession, was transferred to him, 
and that he had a right to be put in possession of it, and that 
William Hooks, as landlord, could not set up any title acquired 
by him subsequently to the sale, in opposition to the plaintiff’s 
title and to defeat his claim. 

His Honor overruled the defendant’s objections, and in- 
structed the jury that if they believed the premises in dispute 
were included under the levy, and the sheriff’s deed to the lessor 
of the plaintiff, the plaintiff was entitled to recover. 

The jury found a verdict in favor of the plaintiff, and from 
the judgment thereon the defendant appealed. 


Mordecat for plaintiff. 
J. HH. Bryan, with whom was Washington, for defendant. 


Pearson, J. The sheriff held several executions against (376) 
John Hooks and others, one against John Hooks alone, 
and one against John Hooks and Woodard. The deed recites 
all of these executions: a levy upon “the defendant’s lots at 
Nahunta Depot,” a sale, and thereupon conveys “the lots levied 

” to the lessor. The question is, Does this deed vest the title 
of the lots sued for in the lessor? We think the description too 
vague and uncertain, and therefore the deed passes nothing. 

The execution against John Hooks and Woodard was not 
levied on the lots, and has no bearing on the case. 

“The defendant’s lots at Nahunta Depot” is the description ; 
what 1t means, or whether it conveys any definite idea, was a 
question for the court, and ought not to have been left to the 
jury. It has no definite meaning. If we suppose it means lots 
belonging to all of the defendants, there is no subject to fit it. 
If we suppose it means lots belonging to John Hooks, one of the 


33—18 278 


IN THE SUPREME COURT. [33 


A = a 


SIMPSON ¥U. IKING. 


defendants, still there is no subject to fit it, for, although John 
Hooks lived on the lots sued for, and they might have been de- 
scribed as “the lots on which John Hooks now lives,” yet they 
do not answer the description supposed, for in fact they did not 
belong to him, as he had, some two years before, conveyed them 
to Woodard. The description is unmeaning, and the court 
should so have instructed the jury. 
This defense does not at all impugn the rule that William 
Hooks, defending as landlord, could only make such de- 
(877) fense as was open to the tenant; because he was at liberty 
to say to the purchaser at the sherifi’s sale, “Your deed 
does not cover the land.” 
Per Curiam. Judgment reversed, and venire de novo. 


Cited: Carson v. Ray, 52 N. C., 611; Robeson v. Lewis, 64 
N. C., 788; Farmer v. Batis, 83 N. C., 389. 


JOHN SIMPSON vy. NATHAN KING ET AL. 


A testatrix bequeathed as follows: “My girl Maria. after my death, 
I do not leave her as a bond slave to any person. I wish her to 
live among my children, or otherwise if she sees proper. I leave 
J. S. to act as trustee for said girl.” Also, “I will and bequeath 
$25 to Maria’: Held. that under this will J. 8. took the legal 
title to the girl Maria. 


Apvrau from the Superior Court of Law of Caswe tt, at Fall 
Term, 1850, Manly, J., presiding. 

This was an action of detinue for the slaves Maria, ete., tried 
upon the plea of non detinet. 

In the last will and testament of Letitia Foster, who died and 
whose will was admitted to probate in 1837, appears the follow- 
ing clause, to wit: “My girl Maria, after my death, I do not 
leave her as a bond slave to any person. I wish her to hive 
among my children or otherwise, if she sees proper. I leave 
John Simpson to act as trustee for said girl.” And in another 
clause she says: “I will and bequeath $25 to Maria.” Under 
this will the plaintiff claims the slaves in question. 

Tt appeared in evidence that a short time after the death of 

Mrs. Foster in the same year, Nathan King, the execu- 
(378) tor, and now one of the defendants, consented that the 
plaintiff might take the negro Maria, which he accord- 
ingly did, and she has since been under his control, up to within 


274 


N.C.] DECEMBER TERM, 1850. 


SIMPSON VU. Fe ests: 


a short time before the institution of this suit, when the defend- 
ant King and the other defendant, one of the next of kin of the 
testatrix and interested in her estate, took possession of the 
slave Maria, and the other slaves, who are the children of Maria, 
born since the death of the testatrix and since possession was 
given to the plaintiff; and the defendants, upon demand, have 
refused to surrender them to the plaintiff. 

The point raised by the defendant’s counsel was whether by 
the will and the facts of the case, any such estate was vested 1a 
the plaintiff as would enable him to maintain this suit. 

The court was of the opinion that there was a manifest intent 
in the clause of the will in question to vest in the plaintiff a 
trust estate in the person of the woman, and this, connected with 
an assent by the executor, would operate to confer upon the 
plaintiff the legal estate, which was all that was necessary to 
support the action in this Court. 

The jury, under the instructions of the court, found a verdict 
for the plaintiff, and from the judgment thereon the defendants 
appealed. 


Kerr and TY. Ruffin, Jr., for plaintiff. 
Morehead for defendants. 


Prarson, J. The declaration by the testatrix, that she does 
not leave the girl Maria as a bond slave to any person; the 
legacy to her of $25, which she could only take as a person, as 
distinguished from mere property, and the appointment of 
Simpson to act as trustee for her, treating her as a person, 
instead of appointing him a trustee of her, treating her as prop- 
erty, furnish strong ground for the position that it was 
not the intention of the testatrix to bequeath the legal (379) 
title of the girl, as property, to Simpson. As the girl 
was the property of the testatrix, upon her death the aoa title 
must belong to some onc, and unless it was the intention to give 
it to Simpson, it remains with the executor; and thus the as- 
sumed purpose of the testatrix would be defeated, because it 
would be impossible for Simpson to act as trustee for the girl, 
as a person, or as trustee of her property, if the legal title 
remained with the executor. 

He was made trustee for the one purpose or the other, and 
neither can be accomplished without giving him the legal title. 
We do not feel at liberty to adopt a construction by which the 
appointment of Simpson as trustee would be rendered wholly 
nugatory, and the purpose of the testatrix be necessarily de- 
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feated—not by reason of anything dehors, but by reason of an 
intrinsic defect in the will—and we therefore conclude that the 
legal title is given to Simpson. 

It is evident that the testatrix supposed she had a right to 
confer on the girl the privilege of acting as a free person, pro- 
vided she appomted a trustee to act for her, by which she means 
some person to act as her ostensible owner, but in whom the con- 
fidence or trust was reposed that, although he was in law the 
master, yet he would not treat her as a bond slave, but would 
allow her to live among the children of the testatrix, or else- 
where, if she saw proper, as a privileged person. The trust is 
clearly unlawful, and the result of this suit can be a matter of 
but little consequence, for the residuary legatees, if there be any, 
if not, the next of kin, in equity may have the trust declared 
void, and call for the legal title. 

Per CURIAM. Judgment affirmed. 


Cited: Malloy v. McNair, 49 N. C., 300. 


(380) 
Doe ON DeMISE OF WIGGINS’ HEIRS vy. LASSITER REDDICK. 


In ejectment the rule is well established thet when a person is ad- 
mitted by the court to defend as landlord, which he has a right 
to claim, he stands in the place of his tenant, and can make no 
defense which the tenant could not have made. 


AppresL from the Superior Court of Law of Garss, at Fall 
Term, 1850, Caldwell, J., presiding. 

On the trial of this ejectment the lessors of the plaintiff de- 
duced title to the land in dispute through a deed from one 
Benton to their ancestor, executed in August, 1841. This suit 
was commenced against Benton, and the defendants were al- 
lowed by order of court to come in and defend as landlords of 
Benton. They alleged that they had purchased the said land, 
as the property of the said Benton, at a sheriff’s sale subsequent 
to 1841, and that the deed from the said Benton to the ancestor 
of the lessors of the plaintiff was made expressly to defraud one 
of the defendants of a large debt, which he had against the said 
Benton, on which there had been a judgment and execution, and 
under which the said land had been sold, when thev became the 
purchasers; all of which they offered to prove. The introduc- 
tion of the testimony was opposed by the counsel of the plain- 
tiff. on the ground that Benton was estopped as against the 
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lessors, and the same estoppel extended to the defendants. (381) 
The court received the testimony and the defendants 

had a verdict. From the judgment thereon the plaintiff ap- 

pealed. 


A. Moore and W. N. H. Smeth for plaintiff. 
Heath for defendants. 


Pxrarson, J. It is stated in the record, “At Fall Term, 1846,” 
“Timothy Lassiter, Wiley Reddick and Lassiter Reddick came 
into court as landlords, enter into the common rule, and are per- 
mitted to defend.” <A landlord has a right to be made defend- 
ant with his tenant, when he appears, or to defend in his stead | 
if he fails to appear, but in either case he can only make such 
defense as the tenant can make. He stands with or in the place 
of the tenant, and is entitled to his rights and is subject to his 
disadvantages. Lalfour v. Davis, 20 N. C., 448; Knight v. 
Smyth, 4 Maule and Selwyn, 347. 

Wese v. Wheeler, 27 N. C., 196, and Lee v. Flannegan, 29 
N. C., 471, were cited by the defendant’s counsel as being in 
some measure opposed to the rule above laid down. But it will 
be seen, upon examination, that such is not the fact. The 
former case expressly admits the general rule in reference to 
landlords, and takes a distinction because John H. Wheeler did 
not protess upen the record to be the landlord; and inasmuch 
as no stranger has a right to defend with or in the place of the 
person in possession, the court inferred that Wheeler, upon the 
default of the person in possession, had been allowed, by the 
consent of the plaintiff, to make himself defendant, and was at 
liberty to take an independent position. In the latter the case 
states that Mary Flannegan was made defendant by the consent 
of the plaintiff, and no objection was made to her defense. So 
both these cases recognize the well-settled rule in regard to 
landlords. There is error in allowing the defendants to rely 
upon a ground of defense which was not open to Benton, 
the person in possession, fer, except as his landlords, (382) 
they had no right to make themselves defendants, and, 
after deing so, they were bound to act wp to the relation which 
they professed, in order to get the privilese of making defense. 

There is some discrenanecy between the record and the case 
made by the judge. This states, “This suit was commenced 
against Benton, and the defendants were allowed, by an order of 
court, to come in and defend.” Tf a contradiction occurred, we 
should be bound by the record, becanse the province of the 
judge is simply to state the case; the record is sent to speak for 
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itself. There is, however, no contradiction; the judge makes a 
general statement, which is reconcilable with the particular 
statement of the record. 

It is probable the attention of his Honor was not directed to 
the statement in the record, that the defendants were allowed 
to defend as landlords, and because he thought the case within 
the decision of Wise v. Wheeler, and not under the general rule. 

Per CURIAM. Judgment reversed, and venire de novo. 


Cited: Whissenhunt v. Jones, 80 N. C., 349; Maddrey v. 
Long, 86 N. C., 385. 


a 
q 


(383) 
JOHN PATTERSON v. JOUN BRITT Et At. 


1. The acts of a ministerial officer, as a constable or sheriff, in mak- 
ing returns on warrants and writs, although required by law to 
be returned into a court of record, do not make a part of the 
record, are only prima facie taken to be true, and may be con- 
tradicted and shown to be false, antedated, etc. 

2. A sheriff cannot be made responsible for the acts of a constable who 
sometimes acted as his deputy, but never without a special deputa- 
tion, and who has committed a trespass by levying a void at- 
tachment, unless it can be snown that he was expressly author- 
ized by the sheriff to levy such attachment. 


3. Much less can he be responsible when the constable returns the at- 
tachment levied by him as constable, although by an order of 
court the return is permitted to be amended by stating the levy 
to have been made by the sheriff, by the said constable as his 
deputy, the sheriff’s office having then expired and the order of 
amendment having been appealed from. 


Appreat from the Superior Court of Law of Braurort, at 
Fall Term, 1850, Ellis, J., presiding. 

This was an action of trespass de bonis asportatis. 

The plaintiff alleged that he was in the possession and owned 
a stock of merchandise, on 28 June, 1847, when they were taken 
from him by one Exum, who professed to levy upon them in 
pursuance of an illegal attachment, sued out by the defendant 
Britt, and that he did the act as deputy of the other defendant, 
Edmundson, who was at the time the Sheriff of Greene County 
when the goods were taken. 

The defendants pleaded severally the general issue and justi- 
fication. 

It was proved by the witnesses that the plaintiff was the 
owner and in possession of a stock of dry goods, groceries, and 
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a variety of articles of merchandise in the town of Snow (884) 
Hill and county of Greene, on 28 July, 1847. 

It was also proved that on that day the defendant Britt sued 
out an attachment against the property of the plaintiff for the 
sum of $450. It was issued by a justice of the peace, directed 
to “any constable or other officer” of Greene County, and made 
returnable before the justice issuing it, or any other justice of 
the peace for Greene County. 

This attachment was placed in the hands of one Exum to 
execute. Said Exum was at the time a constable in Greene 
County, and sometimes acted as deputy sheriff for the defend- 
ant Edmundson, but only when specially deputized. It was also 
proved that the entire stock of merchandise of the plaintiff was 
taken from his possession by the said Exum, who professed to 
levy upon the same under said attachment. It did not appear 
that the said Exum had any valid process against the plaintiff 
on 28 July, 1847, but 1t did appear that on the following day, 
the 29th, he had other regular attachments authorizing him to 
levy on the property of the plaintiff. 

The witnesses differed as to whether the property was taken, 
under the defendant Britt’s attachment, upon 28 or 29 July 
of said year. Two witnesses stated that it was on the 29th, and 
one stated that it was on the 28th; and the levy indorsed upon 
the attachment itself, which was subsequently returned to the 
County Court, was dated as having been made on 28 July, 1847. 
By a record introduced by the plaintiff it appeared that the said 
attachment was returned into the Court of Pleas and Quarter 
Sessions for Greene County at its next regular term afier July, 
1847, to wit, in August, 1847, when the defendant Britt 
applied to the court to order it to be docketed, and for (883) 
leave to amend by making the attachment returnable to 
the said Court ef Pleas and Quarter Sessions at its said term, 
and for leave to amend the officer’s return, and the direction of 
the attachment. The court ordered the case to be placed upon 
the docket, and allowed the amendments to be made, as inoved 
for, and they were actually made, from which order of amend- 
ment the plaintiff took an appeal to the Superior Court. The 
return upon that attachment, as amended, as appeared from 
said transcript of the record of said court, recited that said 
attachment had been executed by levying upon the aforesaid 
property of the plaintiff on 28 July, 1847, and was signed 
“Haywood Edmundson, sheriff, by James E. Exum, deputy 
sheriff.” It appeared from the record that the defendant Ed- 
inundson resigned his office of sheriff on Tuesday of the term, 


279 


IN THE SUPREME COURT. [33 


pr ae arr er re 


PATTERSON v. BRITT. 


ee ae i re oe ere 


when another person was elected, and the amendments to said 
attachment were allowed on Wednesday of the same term of the 
court, and that the first return was indorsed by Exum, as con- 
stable, upon the said attachment. Upon the question of damages 
the plaintiff called John 8S. Hardie, who testified that the stock 
of gocds which the plaintiff had on hand when they were taken 
by Exum was worth between $4,000 and $5,000. Joseph Dixon, 
a witness, thought the goods were worth from $3,000 to $4,000 
when Exum took them. The plaintiff proposed to show, for 
the purpose of recovering vindictive damages, that he had been 
forced by a body of armed men to leave his storehouse and 
goods at Snow Hill, on 27 July, 1847, and that he was subse- 
quently kept away by the same means, and that these facts, and 
the cause of his absence, weve known to these defendants and 
said Exum, the deputy of the defendant Edmundson, when the 
said attachment was sued out on the next day, and the 
(386) goods taken by Exum. The defendants objected to the 
evidence, but 1t was admitted by the court. 

The defendants introduced evidence of regular and valid 
process by attachment, placed in the hands of Exum on 29 
July, 1847, against the plaintiff’s property. 

The defendants also called a witness to prove that when Exum 
took the property of the plaintiff under the atfachment of the 
defendant Britt, he was acting as constable, and not as the 
deputy of the defendant Edmundson. Upon objection on the 
part of the plaintiff, the court expressed the opinion that it was 
immaterial how the fact was, as the return of the defendant 
Edmundson to the County Court (which 1s heretofore set forth), 
after the amendment was allowed, amounted to an acquiescence 
in the trespass which had been theretofore committed by the 
said Exum, when professing to act under the said attachment, 
if the act was a trespass; that it appeared from the record of 
the said court that the return was made bv the defendant Ed- 
mundson through Exum, his deputy: and the return, thus ap- 
pearing of record, was full and conclusive proof that it was the 
act of Edmundson, and he could not now be heard to deny it, at 
least so far as the fact of its being his return. And by this act 
of record he assented to and adopted all the previous acts of 
the said Exum done under the said attachment. The evidence 
was not heard. It was proved bv the defendants that a part 
of the said goods came to the hands of one Vass, with the assent 
of the plaintiff, and another portion to the hands of one Wil- 
liams, under orders of the County Court of Greene, by consent 
of parties, made in the case of the defendant Britt against this 
plaintiff relative to the said attachment returned to the said 
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court; and that another part came in the same way to the hands 
of one Moses Patterson. It was also proved by the defendants 
that a part of the said goods had been sold by the said Exum 
and the proceeds applied to the payment of regular at- 
tachments placed in his hands on 29 July, 1847. The (387) 
defendants also introduced evidence of the value of the 
several amounts of goods that came to the hands of the respec- 
tive parties above named, and the amount applied by Exum to 
valid attachments. 

The court charged the jury that the plaintiff’s right to re- 
cover depended entirely upon the question whether the goods 
were taken on 28 or 29 July, 1847. If they were taken on the 
29th, they should return a verdict for the defendants, because 
on that day Exum had regular and valid process in his hands 
authorizing him to take the property of the plaintiff, and it 
mattered not, though he professed to take under other and void 
process. But if they should be of opinion that the property 
was taken upon 28 July, then the plaintiff would be entitled 
to recover, because the attachment under which Exum pro- 
fessed to act was void, and did not authorize him to take the 
property of the plaintiff, and it did not appear on that day he 
had any regular and valid process; and because these defend- 
ants were both responsible for the acts of Exum, it appearing 
of record that they both, subsequently, acquiesced 3 in these acts, 
the defendant Edmundson by the return of the attachment and 
the other defendant, Britt, by accepting the return and pros- 
ecuting the said suit against the plaintiff; that if they believed 
the plaintiff entitled to recover, the proper measure of damages 
would be the value of the eoods at the time they were taken, 
deducting the value of eoods that came to the hands of Vass, 
Williams and Moses Patterson by the consent of the plaintiff; 
that they might also allow such sum as they should think reason- 
able for the injury sustained by the plaintiff by being deprived 
of the use of his property since it was taken; that if they 
thought the circumstances of the case would justify them, they 
would be at liberty to give vindictive damages by way of pun- 
ishment to the defendants; that they should make no 
deduction for any of the goods appropriated by Exum (388) 
to any purpose without the consent of the plaintiff, even 
though the same might have been appropriated to valid claims 
in his hands against the plaintiff. 

The jurv returned a verdict for the plaintiff. The defend- 
ants moved for a new trial for error in the instructions to the 
jury, and for the exclusion of proper evidence and the admis- 
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sion of illegal testimony. Rule discharged, and a judgment, 
from which the defendants appealed to the Supreme Court. 


Rodman for plaintiff. 
J. H. Bryan, J. W. Bryan and Washington for defendants. 


Pearson, J. The court charged, “that the defendants were 
both responsible for the acts of Exum, it appearing of 
(389) record that they both subsequently acquiesced in these 
acts—-Edmundson by the return of the attachment and 

Britt by accepting the return and prosecuting the suit.” 

There 1s error in holding Edmundson responsible for the acts 
of Exum, and giving to the return this conclusive legal effect. 
How far the superior is bound by the acts of the deputy 1s not 
the question; but it is, Did Exum levy upon the goods of the 
plaintiff as the deputy of Edmundson? The original return, 
made by Exum, was a levy by him as constable. The County 
Court permitted him to amend so as to make it a return of a 
levy by Edmundson, as sheriff, by Exum, his deputy. To this 
amended return is given the conclusive effect of a record, where- 
by it is established that Exum made the levy as deputy, and, 
consequently, that Edmundson is responsible in the same man- 
ner as if he had done the act himself. 

In what light the question would be viewed 1f Exum had 
been a regular and known deputy, without any other capacity, 
is not before us. The case states that he was a constable, who 
sometimes acted as deputy, but only when specially deputized; 
no express deputation is pretended, and, if he can be made a 
deputy at all, it must be, as an inference, from the fact of his 
assuming that character in making the amended return. This 
was done after Edmundson went out of office, and he is not 
shown to have had notice of it. How the assumption in a single 
instance, without the knowledge of the principal, can conclu- 
sively establish the character assumed, so as to make the supe- 
rior liable in trespass, we are not able to conceive. His Honor, 
it seems, gave to the return this conclusive effect, by treating 
it as a record, which imparts absolute verity. He was mistaken 
in his premises. A record states the acts of the court itself. 
The acts of a ministerial officer, as a constable or sheriff, in 
making returns on warrants and writs, although required by 

law to be returned into a court of record, do not make a 

(390) part of the record, are only prima facie taken to be true, 

and may be contradicted and shown to be false, ante- 

dated, ete. Smith v. Low, 27 N. C., 197. If such a return is 
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not conclusive as to the acts, much less is it conclusive as to the 
character of the person who makes it in the name of a supposed 
superior. 

The amended return, if evidence at all, was at most only 
prima facie evidence that Exum was the deputy, and there are 
many circumstances tending to rebut it: he was a constable— 
never acted as deputy without a special deputation; he made the 
levy and the original return as constable, and the order allowing 
the return to be. amended was vacated by an appeal. 

fis Honor ought to have submitted the question to the jury, 
and it was error to hold the fact conclusively established by the 
record. As the case will be tried again, it is proper to notice 
an error on the question of damages. His Honor held that the 
damages could not be abated in ‘respect of the regular attach- 
ments, levied on 29 July, and under which a part of the prop- 
erty was subsequently sold and the proceeds applied in discharge 
of the debts sued for. In this there is error. The levy crea ated 
a lien on the property, and authorized the officer to retain an 
amount sufficient to satisfy the judgments, without the consent 
of the plaintiff. His Honor seems to have confounded this case 
where there was a lien with that of an officer who sells under 
one execution and claims a right to apply the excess of sales to 
a note or other debt upon which there was no judgment, execu- 
tion and levy; here there was a levy which created a lien. We 
give no opinion upon the subject of vindictive damages, because 
the case does not raise the question. The damages were $2,800, 
they are not stated to be vindictive, and for anything that is 
stated, it may be that this sum was the balance of the value of 
the eoods, after deducting the sums allowed for the amounts 
which, with the consent of the plaintiff, went into the 
hands of Vass, Williams and Henry Patterson. These (391) 
amounts are not given, 

Per Curiam. Judgment reversed, and venire de novo. 


Cited: Simpson v. Hiatt, 35 N. C., 472; Isler v. Murphy, 71 
N. C., 488; Walters v. Moore, 90 N. C., 47; Curlee v. Smith, 
91 N. G., 179. 


IN THE SUPREME COURT. [33 


rr rr rr 


ere ee ne ene A ee 


McPHERSON v. MCPHERSON. 


er tee ee ee De ee ee a ee ee 


JOHN McPHERSON eT au. vy. ALEXANDER McPHERSON, 


1. In the action of account there are two judgments: first, that the 

plaintiff and defendant account together; secondly, that the 
plaintiff or the defendant recover the balance found to be due 
from the one to the other. 


2. In order to obtain the first judgment it is not necessary for the 
plaintiff to show that the defendant is indebted to him as bailiff, 
etc. He need only show that he is bound to account with him as 
bailiff, or as a tenant in common, who has been in the pernancy 
of the profits, and the right to this Judgment can only be barred 
by proof on the part of the defendant that he has already ac- 
counted, or by a denial, uncontradicted on the part of the plaintiff, 
of the existence of any such relation between the parties as gives 
the plaintiff a right to call for an account. 


3. Where there are several tenants in common, some of whom have 
been in the receipt of profits and some not, each of the latter 
must bring his own action of account for what he claims; they 
cannot bring a joint action in the names of two or more to re- 
cover their several shares. 

So where several tenants in common receive the profits, unless it 
can be shown that they received them jointly as partners, an ac- 
tion of account cannot be brought against them jointly, but each 
must be sued separately. 


ph 


. If either of these cases appear upon the trial, the court will order 
a nounsuit. 


qn 


. Every tenant in common who has been in the enjoyment of the 
property is liable to account; and it is not material what was 
the mode of enjovment—whether he used it merely for shelter, or 
as a means of supporting himself and family, or made movey 
by selling the products, or reecived money as rent. 


on) 


AppraL from the Superior Court of Law of CuxsBeriann, at 
Spring Term, 1850, Settle, J., presiding. 
(392) This is an action of account brought by the plaintiffs, 
alleging that the defendants were tenants in common with 
them of a certain tract of land which had deseended to them 
from a common ancestor, and received more than their proper 
share of the rents and profits, for which they had refused to 
account, 

The proof was that Alexander McPherson died more than 
twenty years ago, leaving his widow and eight children, all of 
whom had gone off and left their parents, except the three 
daughters, who, with their mother, remained on the land until 
1836, when the defendant Alexander purchased a place of his 
own and moved off, leaving his sisters still there. 

Tt appeared that in 1841 Mrs. McPherson died; that in 18... 
Mrs. Rhodes, formerly Margaret McPherson, died, leaving a 
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husband and several children surviving her; that in the year 
1838 Hugh, one of the brothers, died intestate and without issue 
or ever having been married; that in the year 1839 Neill, one of 
the brothers, released all that interest in the land which he had 
acquired by descent from his father, to his two sisters, the de- 
fendants, and that by a deed without date, and it did not appear 
when made, he released his interest as heir at law of his de- 
ceased brother Hugh to one of the plaintiffs; that in 1831 Mar- 
tin McPherson released his interest as heir at law of his father, 
to his sisters, the defendants, but it did not appear that he had 
ever released his right as heir at law of his deceased brother 
Hugh. It also appeared that Rhodes, the husband of Marga- 
ret, died in 1848, pending this action, and that his adminis- 
trator was made a party plaintiff in his stead. 

The defendants denied that they were the tenants in common 
of the plaintiffs, or that they were their bailiffs; and also pleaded 
and relied on the statute of limitations. They further objected 
to the plaintiffs’ recovery, upon the ground that, although one 
tenant In common may maintain an action of account for 
his separate share against any one or more tenants in (393) 
common who jointly receive more than his or their share 
of the rents and profits of the common property, yet he cannot 
bring a joint action against several cotenants who, without any 
concert, each takes more than his share of the common profits. 
Again, the several tenants In common cannot join in a common 
action against several other tenants in common, without some 
contract whereon to have such an action. And, again, that. if 
several tenants In common may join In an action against several 
others, who occupy the property, all the tenants in common, out 
of possession, must join in such action against those in posses- 
sion, and that, in this ease, Martin McPherson, who has clearly 
not parted with his interest as heir of his brother Hugh, and 
Neill, who had not been proven to have parted with his interest 
before the bringing of this action, were not parties. It was 
further objected that the mere perception of the products of 
the land, not turned into money by sales, by one tenant in com- 
mon, would not enable his cotenant to maintain the action against 
him. It was further objected that Rhodes and his adminis- 
trator were not the proper parties in this action. It was fur- 
ther objected that no demand had been made before bringing 
the action. 

His Honor charged that if the defendants, or anv of them, 
had received more than their share of the profits of the land, 
either in money or fruits of the carth or otherwise, within three 
years before the bringing of this action, the plaintiffs were en- 
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titled to their verdict; that merely hving and breathing on the 
land would not subject the defendants to account, if they did not 
exclude the plaintiffs from a like enjoyment, nor would the use 
of no more than their proportionate share of the land in any 
way subject them. But if they used more than their own share 
of the land, and derived anything from such use, they would be 
hable. 
(394) The plaintiffs’ counsel then asked the court to charge 
the jury that if one of the defendants was seen bringing 
wood from the land to market apparently to sell, and the jury 
believed it was so sold, the defendants would be liable. His 
Honor declined so charging, but said, unless it appeared that 
the defendants or one of them had received more than his own 
share, the action would not he. 
A verdict being rendered generally for the defendants and 
judgment rendered thereon, the plaintiffs appealed. 


Banks, with whom were Jullins, W. Wonslow and Kelly, for 
plaintiffs. 
(400) Strange for defendants. 


Pearson, J. The judge in the court below was of opinion 
that in the action of account against the defendants, who were 
tenants In common with the plaintiffs, and were sued as bailiffs 
under the statute for using more than their just share, In pro- 
portion, of the profits, 11 was necessary for the plaintiffs to 
prove to the satisfaction of the jury, not only that the defend- 

ants were tenants in common with the plaintiffs, and 
(401) had been in the pernancy of the profits, but that they 

had received more than their just share or proportion. 
To this the plaintiffs excepted. , We think there is error. 

The action of account is peculiar, for in it there are two judg- 
ments: in the first place, there is judgment that the plaintiff 
and defendant account together, and, m the second place, that 
the plaintiff or defendant recover the balance found to be due. 

The first judgment, like an order of reference to the clerk to 
take an account In equity, merely decides that the plaintiff is 
entitled to an account; it can only be barred by proof that the 
defendant had already accounted, or by denial, uncontradicted 
by proot on the part of the plaintiff, of the suisse of any 
such relation between the parties as gives the plaintiff a right 
to call for an account. 

To require, as a preliminary question before the first judg- 
ment is given, that the plaintiff should prove to the jury that 
the defendants have received more than a just share of the 
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profits, is totally inconsistent with the nature of the action, for 
three reasons: 1. It will require the plaintiff to prove to the 
jury the very thing that is to be decided by the auditor, and 
leaves nothing for him to do. 2. It will require the jury to 
investigate and decide matters of account, which the mode of 
proceeding in this action presupposes a jury is incapable of 
doing. 3. It will deprive the parties of the right given by the 
statute of an examination on oath touching the matters in ques- 
tion. 

Every tenant in common who has been in the enjoyment of 
the property is lable to account, but no recovery can be had 
against him unless, upon taking the account, it is shown that he 
has received more than his just share. The mode of enjoyment 
is not material. Jt makes no difference whether he uses it 
merely for shelter and as a means of supporting himself 
and family, or makes money by selling the products, or (402) 
receives money as rent; in elther case he is bound to 
come to an account with his fellows, and can only avoid it by 
averring and proving that he has already accounted. 

The defendants’ counsel earnestly contended that it was a 
hardship to be subjected to a judgment to account, without 
proof in the first instance that more than a just share had been 
received, and that no tenant 1s safe in taking possession if, by 
doing so, he subjects himself to the trouble and expense of an 
account. We are unable to perceive the force of the argument. 
If a bill is filed against an executor, or an agent, or a tenant in 
common, who has been in the perception, of the profits it would 
be strange if the plaintiff was required, in the first Instance, to 
prove that the defendant is in arrear. That is the very ques- 
tion to be settled by taking the account, and if the plaintiff fails 
to establish it before the master, he pays the costs of the sult. 

We think, therefore, there 1s error in the part of the charge 
excepted to ‘by the plaintiffs, but it is apparent from the case 
that they have not been prejudiced by the error. The part of 
the charge excepted to is a restriction or qualification of a gen- 
eral proposition that the plaintiffs were entitled to recover. 
There is manifest error in this general proposition in favor of 
the plaintiffs, and of course an error in the restriction or quali- 
fication of an erroneous proposition would work no prejudice. 
The charge ought to have been that the plaintiffs were not en- 
titled to recover; this would have cut off the question raised by 
the exception. 

The action is fatally defective, by means of a misjoinder, 
both of plaintiffs and defendants. The plaintiffs declare, not 
upon an express understanding with them jointly, but upon 
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the unphed understanding raised by the statute. Now, the 
interest of tenants in common is several, and of course 
(403) this implied understanding with them must also be sev- 
eral; so their right of action is not joimt, and there are 
too many plaintiffs, which is a fatal variance. In regard to the 
defendants, there is no proof that they received the profits 
jointly as partuers. Hach received porticns of the profits sever- 
ee and therefore they cannot be sued jointly, for in that case 
ach would be bound for the whole judgment, and if the defend- 
ae who had reeetved the greatest share, happened to be insol- 
vent, the burthen would fall on the others, The principle is 
the same as that applicable to cosureties. If one of them pays 
the debt he cannot, at law, sue the other two jointly, for each 
is only liable for his aliquot part, and to allow a joint suit 
would be to subject one to the whole recovery, although his fel- 
low may be insolvent. Powell 2. Mat Hig, 26 IN. ©. 83. It was 
ingeniously argued for the plaintiffs that there was no plea 
under which advantage could be taken of the defect of parties, 
and he cited a passage, 1 Chitty, 14, where it is said, “a vari- 
ance, in respect to parties, can only be a ground of nonsuit, un- 
der the plea of non est factum, in debt, on specialty and cove- 
nant, and the general issue in all other actions.” It is clear, 
Chitty has no reference to the action of acecunt, which he con- 
siders obsolete, and therefore does not treat of it—and in which, 
hke covenant, ‘there is, properly speaking, no general issue. As 
in the latter, the variance may be taken advantage of under 
non est factum, so in the former it may be done under the plea 
that the defendants are not the bailiffs of the plaintiffs in the 
manner alleged in the declaration. Both of these pleas deny 
the relation between the parties as alleged, and if, upon the 
trial, there is a variance between the allegata and the nrobata, 
it 1s ground of nonsuit; if the plaintiffs will not submit to a 
nensuit, the court must instrnet the jury to find for the de- 
fendants. 
Prr Curiam. Judgement affirmed. 


Cited: Roberts v. Roberts, 55 N. C., 181. 
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(404) 
“THOMAS C. BRICKHOUSE, ADMINISTRATOR, v. JAMES 
BRICKHOUSE. 
1. Trover will lie for promissory notes by the administrator of the 


payee against a donee by oral gift, though the gift be accom- 
panied by delivery. 


nh 


. A recovery in trover for a note or bill and payment of the dam- 
ages divest the property out of the plaintiff, and, indeed, vest it 
in the defendant, as between him and the plaintiff. 

3. In actions by administrators the letters of administration, granted, 

as they are, by a domestic tribunal of exclusive jurisdiction, and 

remaining unrevoked, are prima facie evidence of the death of 
the alleged intestate and of the right of representing him. 


Appar from the Superior Court of Law of Tyrretz, at Fall 
Term, 1850, Caldwell, /., presiding. 

The action is trover for three promissory notes, made by 
third persons, and payable to Joseph Brown, the intestate of 
the plaintiff, and amounting, together, to the sum of $175. On 
the irial upon the general issue the defendant set up title to the 
notes under a gift from Brown; and he gave evidence that, 
about 1 November, 1848, he (Brown) being about to sail on a 
voyage to the West Indies, delivered the notes to the defend- 
ant (who was his unele), saying to him, “If I never return, 
these notes are te be yours.” Brown proceeded on the voyage at 
the time mentioned, and, at the time of trial, in September, 
1850, he had not returned, nor had he, or the vessel in which he 
sailed, ever been heard of, and it was the general belief that 
they were lost on the voyage. 

The counsel for the defendant thereupon insisted that the evi- 
dence, if believed, established a gift of the notes to the 
defendant by the intestate, to take effect in the event the (405) 
intestate should not return; and that for that reason the 
plaintiff could not recover. And he further insisted that the 
evidence, if believed, established a bailment of the notes to the 
defendant, to be kept by him for the payee Brown until he 
should return home, and that the same had not been determined, 
and that, for that reason, the plaintiff could not recover. But 
the court refused to give these instructions, and, after a verdict 
and judgment for the plaintiff, the defendant appealed. 


P. H. Winston, Jr., for plaintiff. 
Smith for defendant. 


Rvurrix. C. J. The recent case of Fairly v. McLean, anie, 
158, is an authority in point, that the right to property in the 
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notes could be transferred only by indorsement and delivery, 
and that trover will he for them by the administrator of the 
payee against a donee by oral gift, though accompanied by de- 
livery. The doctrine is well settled. Bayley on Bills, 18; Story 
Prom. Notes, sec. 120. No point was made at the trial about a 
demand by the administrator, so as to render the detention of 
the notes wrongful, and it must therefore be assumed that the 
defendant refused to deliver them up and claimed to keep them 
as his legal property under the gift, conditional or absolute, 
which he set up, which is a conversion, and renders the defend- 
ant lable in this action, provided the notes belong to the plain- 
tiff as administrator. It was said, indeed, at the bar, that if 
the notes cannot pass to the defendant but by indorsement, it is 
thereby established that trover will not he for them, as it is 
incident to that action that a recovery therein of the value and 
satisfaction thereof vest the property in the thing converted m 
the defendant. That may be generally true, but it is by no 
means universally so, since trover often lies for a conversion by 

the destruction of a thing. It is, moreover, well settled 
(406) that trover will lhe for a bond or note, although the 

former be not the subject of transfer at all; and further, 
that a recovery in trover for a note or bill and payment of the 
damages divest the property out of the plaintiff, and, indeed, 
vest it in the defendant as between him and the plaintiff. 
flolmes v. Wilson, 10 Ad. and E., 511. 

It is said, however, that the action does not he, because, 
according to the terms of the bailment, it has not been, deter- 
mined by the return of the bailor. But his death determines 
the bailment, unquestionably, so as to make the property, which 
was in him, vest in his administrator. What the defendant held 
for the intestate at the time of his death, he held, after that 
event, for the plaintiff as administrator. But it was argued 
that if did not sufficiently appear that the bailor was dead. 
The circumstances constituted evidence on which the jury might 
have found that person’s death, were it necessary that the plain- 
tiff should have directly established it. But in actions by ad- 
ministrators the letters of administration, granted, as they are, 
by a domestic tribunal of exclusive jurisdiction, and remaining 
unrevoked, are prema facie evidence of the death of the alleged 
intestate and the mght of representing him. Jfoons v. De- 
Bernoles, 1 Russ., 301. | 

Per CURIAM. Judgment affirmed. 


Cited: Overton v. Sawyer, 52 N. C., 6; Kiff v. Weaver, 94 
N.C. 277; University +. Bank. 96 N. C., 286; Snuth vo. Dur- 
ham, 127 N. C., 418. 
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COOK & TAYLOR vy. JOHN A. ARTHUR. | 


1. The assignment of a covenant for the delivery of staves does not. 
at law, transfer the interest in the covenant. 


2. Where in a suit by A and B, copartners, against C, he pleaded 
. that in his garnishment on an attachment against A, one of the 
present plaintiffs, he had admitted that he owed A the sum for 
which he is now sued, and he had paid the judgment rendered 
against him on the garnishment: cid, that this plea did not 
avail him, for he had confessed a debt due to A alone, being dif- 
ferent from that to A and B now sued on. 


. The effects of a firm are not subject to attachment for the separate 
debt of one of the partners. 


co 


AppraL from the Superior Court of Law of Bracrort, at 
Spring Term, 1850, Bazley, J., presiding. 

The action was brought in May, 1848, and is covenant on an 
agreement under seal, dated 7 June, 1845, whereby the defend- 
ant obliged himself to deliver in Beaufort County 50,000 red- 
oak hogshead staves on or before 1 December, 1545, to the plain- 
tiffs, Cook & Taylor, who were partners and merchants in New 
York. The defendant pleaded covenants performed, and a for-— 
elgn attachment in the Superior Court of Beaufort, commenced 
on 14 April, 1846, by Vannostrick & Cogdell, against the estate 
of John Moore Taylor, one of the present plaintiffs, on the bill 
of exchange for $1,100, in which the defendant was summoned 
as a garnishee, and upon his garnishment, in April, 1846, con- 
fessed (amongst other things) that in June, 1845, he gave to 
said Taylor his obligation to deliver to hin 50,000 red-oak hogs- 
head staves, and stated that he had delivered 26,713 of 
them, and that the remaining 23,227 had not been de- (408) 
livered, but remained due to the said Taylor: and that, 
before the present suit was brought, judgment was rendered in 
the attachment against Taylor, and the value of the 23,227 
staves was condemned in the hands of the defendant, and by 
him paid in part satisfaction of the recovery against Taylor. 

On the trial the defendant gave evidence that, in a few days 
after the execution of the covenant, Taylor, in the name of 
Cook & Taylor, made an indorsement thereon in writing in 
these words, “Deliver the within to Messrs. Freeman & Hous- 
ton”; but the witness stated further, that Freeman & Houston 
had no interest n the transaction, and that the order was given 
to them to enable them to receive the staves for Cook & Taylor, 
and that, under it, they did receive nearly 27,000 between De- 
cember, 1845, and May, 1846, for them. The defendant also 
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gave in evidence the record of the attachment pleaded by him; 
and the garnishment and judgments therein appeared to be as 
pleaded. And thereupon the defendant moved the court to 
instruct the jury that the plaintiffs could not recover: first, 
because they had extinguished their right by the transfer to 
Freeman & Houston; and, secondly, because the proceedings in 
the attachment were a bar to this action. The court refused to 
give either instruction, and told the jury the plaintiffs were 
entitled to damages to the value of the staves not delivered. 
The plaintiffs had a verdict and judgment, and the defendant 
appealed. 


No ecunsel for plaintiffs. 
Donnell and Rodman for defendant. 


tuFFIN, C. J. The judgment must be affirmed. The cove- 
nant was not negotiable, and the assignment could have 
(409) no effect on the legal right to sue on it, if it had been so 
intended. But there was no such intention. The pur- 
pose was merely te make Freeman & Houston the agents of 
Cook & Taylor, so that they might accept the staves on behalf 
of the owners. Nor does the attachment help the defendant. 
The garnishment stated an indebtedness to Taylor, the sole 
defendant in the attachment, on an obligation to deliver staves 
to Taylor—being a different instrument from that to Cook & 
Taylor now sued on. The difference is not formal merely, but 
essential to the rights of the parties, as the hability of the 
garnishee depended on it; since the effects of a firm are not 
subject to attachment for the separate debt of one of the parties. 
Jarvis v. Hyer, 15 N. C., 367. 
Per Curiam. Judgment affirmed. 


JAMES B. MARSH vy. WILLIAM N. BROOKS. 


1. Although a bill or promissory note may be made payable to A. B. or 
bearer, yet a bond cannot. That being a deed, it must be made to 
some certain obligee, to whom it may be delivered. 


2, After the bond has become a perfect instrument, the obligee can, 
by indorsement, order the payment to be made to the bearer, for. 
in respect to their transfer, notes and bonds are put on the same 
footing. But their nature. in their inception and before indorse- 
ment, is not touched by the statute and remains as at common 
law. 


APPEAL from the Superior Court of Law of Beavrort, at 
Fall Term, 1850, Elles, J., presiding. 
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The declaration 1s in debt on a single bond for $325.05, (410) 
payable to Ezekiel Midgett, or bearer, and on non est 
factum pleaded the defendant objected to the recovery by the 
plaintiff as the bearer, because the bond was not delivered to 
him, nor was it a contract with him. Of that opinion was the 
presiding judge, and the plaintiff submitted to a nonsuit and 
appealed. 


Rodman for plaintiff. 
Biggs and Shaw for defendant. 


Rurrin, C. J. The judgment must be affirmed. Although 
a bill or promissory note may be made payable to A. B. or 
bearer, or to the bearer, yet a bond cannot. That being a deed, 
it must be made to some certain obligee, to whom or for whom 
it may be delivered. In that respect it is like other deeds, which 
cannot be effectually made to the bearer, that is, to any person 
who may happen to come into possession of them. There are 
essential differences between notes and bonds, in many respects. 
The former, for instance, can be made in blank as to the sum, 
the payee, the time of payment, and the like, and may be filled 
up by any person duly authorized, though orally; while a bond 
must be complete from the beginning in all those respects. The 
plaintiff cannot sue on this bond, because he is neither named 
in it as the obligee nor is it transferred to him by the obligee 
named. If it be a bond at all, it is so as being payable to Eze- 
kiel Midgett, and the words “or bearer” are unmeaning, and 
may be rejected as surplusage. That is supposed to be very 
clearly the law; and then no person can claim the bond but by 
the assignment of Midgett under the statute. The plaintiff 
must, then, fail for want of evidence of a delivery to Midgett, 
or to any one for him, and also for want of Midgett’s indorse- 
ment. It was argued that the effect of the statute making bonds 
negotiable, and transferable by indorsement, in the same 
manner as promissory notes, must be to allow this form (411) 
ofa bond, that is, payable to bearer or to A. B. or bearer. 

But that consequence can by no means follow. On the con- 
trary, the instrument must be a perfect bond before it can be 
negotiated; for, it is only as a bond for money that it is sus- 
ceptible of transfer, and then it is by indorsement. No doubt, 
after it has become a perfect instrument the obligee can, by his 
indorsement, order the payment to be made to the bearer; for, 
in respect to their transfer, notes and bonds are put on the same 
footing. But their nature, in their inception and before in- 
dorsement, is not touched by the statute, and remains as at 
common law. The counsel for the plaintiff relied also on the 
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ease of Fairly v. McLean, 33 N. C., 158, as an authority for 
the validity of such bonds, and that they inure to the benefit of 
the bearer. But that is a mistake, for the court then gave no 
opinion on the question, and could give none. The action was 
brought for three bonds, of which two were payable to the 
intestate and the other to him as bearer; and in the Superior 
Court it was held that all three vested in the son by the gift and 
delivery from the intestate, and yielded the point as to the one 
payable to him or bearer. The question now under considera- 
tion was, therefore, not open to the court upon that occasion, 
and that case cannot affect the present. 
Perr CURIAM. Judgment affirmed. 


Cited: Respass v. Latham, 44 N. C., 148; Gregory v. Dozier, 
51 N.C.,5; Bryan +. Hnterprise, 53 N. C., 263; Bland v. O’Ha- 
gan, 64 N. C., 472; Parker v. Carson, ib., 564; Werth v. Wil- 
mington, 68 N. C., 30; Spence v. Tapscott, 93 N. C., 249; 
Humophveus v. Finch, 97 N. C., 807. 


(412) 

THE STATE tro tHe tse or JUSTICE B. JONES vy. JOSEPH 
ID. BIGGS. 

The official returns of a guardian to the County Court of the state 
of his account with his ward are admissible evidence in an action 
against the clerk of the County Court for neglect of duty in not 
issuing a scirve facias, as required by law, to cause the guardian 
to renew his bond. 


AppEAL from the Superior Court of Law of Bravrort, at 
Spring Term, 1850, Bailey, J., presiding. 
' The action 1s debt on the bond given by the defendant as the 
clerk of the County Court of Martin, and the breach assigned 
is In not issuing a summons to one Redding from January 
Term, 1838, to renew his bond as the guardian of the relator, 
to which office he was appointed at January Term, 1836, and 
in virtue thereof received large sums of money and other effects 
belonging to the relator, by reason whereof, and the subsequent 
insolvency of the guardian, the relator sustained damages from 
the loss of the money and other effects. The defendant pleaded. 
conditions performed and non damnificatus; and on the trial 
the relator offered the returns made to the County Court bv the 
guardian of the estate of the ward in his hands in January. 
1835, and thence from time to time to 1840, as evidence of the 
amount of the estate, and of the amount of damage sustained bv 
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the relator from the insolvency of the guardian and alleged 
omission of the defendant. But upon objection on the 

part of the defendant, his Honor rejected the evidence, (413) 
and the relator submitted to a nonsuit, and appealed. 


Rodman, J. W. Bryan and J. H. Bryan for plaintiff. 
Biggs for defendant. 


Rourrin, C.J. The Court is of opinion that the evidence was 
improperly excluded. The returns of the guardian stand on the 
same footing with an inventory by an administrator, which has 
been repeatedly held to be admissible to charge the administra- 
tor’s sureties, at the instance of creditors or next of kin. Arm- 
stead v. H arramond, 11 N. C., 339. They are acts required by 
the law from those persons in the discharge of their official 
duties, as a mode of charging them upon their own oaths, con- 
temporaneously with their getting the effects in hand or nearly 
so. They establish the indebtedness of the administrator or 
guardian, at least prema facte, and are much like the return of 
satisfaction by a sheriff, whereby his sureties are bound. Gov- 
ernor v. Twitty, 9 N.C., 53 8s. ¢, 12 N. C., 158. These returns 
constitute natural evidence, arising out of the ordinary course 
of business, to charge the guardian, and therefore they tend to 
show the extent of the relators’ loss by the subsequent insol- 
vency of the guardian, and, by consequence, of the damages 
which by possibility arose from the laches of the defendant. 
It is not like an indebtedness established by judicial sentence, 
which is in wnvitum. But this is the party’s own act against 
his interest, done not only in the ordinary course of business, 
but in the most solemn manner in the prescribed course of 
official duty. 

Per Curran. Judgment reversed, and venire de novo. 


(414) 
JOIN A. ANDERSON v. LEMUEL R. JERNIGAN, 


A reference to the clerk of the court to take and report the accounts 
of an executor, administrator or guardian. can only be mile, 
under the act of 1826, Rev. St., ch. 31, sec. 119, in a suit brought 
upon the bond given by such executor, administrator or guardian 
for the faithful performance of his duty. 


Appear. from the Superior Court of Law of Herrrorp, at 
Fall Term, 1850, Caldwell, J., presiding. 
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The suit was commenced by warrant in debt on a former 
judgment for $45.66, and on the trial the defendant suggested 
the want of assets to the magistrate, who indorsed the sugges- 
tion on the warrant, and gave judgment for the plaintiff for the 
debt demanded and interest and costs, and returned the proceed- 
ings to the County Court. The defendant appeared and pleaded 
no assets and plene administravit, and issue was taken thereon. 
By the consent of the parties an order was then made referring 
it to the clerk to take and state an account of the personal estate 
of the intestate in the hands of the defendant or for which he 
ought to be liable to the plaintiff in this suit. The clerk made 
his report to the next term, by which it appeared that the de- 
fendant had fully administered, and that a small balance was 
due from the estate to the defendant. The plaintiff took sev- 
eral exceptions to the report, which were overruled; and then 
the court confirmed the report, and the plaintiff appealed to 

the Superior Court. Jn the latter court his Honor over- 
(415) ruled all the plaintiff’s exceptions but one. That he al- 

lowed, and, by doing so, the balance of the account was 
changed so as to make the defendant debtor to the estate of his 
intestate in the sum of $7.60; and for that sum and the costs 
there was judgment against the defendant, from which he ap- 
pealed. 


B. F. Moore and Barnes for plaintiff. 
Bragg and Smith for defendant. 


Reurrin, ©. J. The reference was not to the clerk as an arbi- 
trator. The parties did not treat the report as an award, and 
it is plain that it was not so intended to be. The purpose was 
to proceed under the act of 1826, upon the supposition that the 
case was within it, as was done in Lynch v. Johnson, ante, 224, 
and there held to be erroneous. Issues were joined in the record 
for the jury, and there has been no trial of them; consequently. 
the judgment, thus rendered without a verdict, must be reversed 
and the cause remanded for further proceedings according to 
law. 

Per Curran. Judgment reversed and cause remanded. 
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(416) 
WILLIAM ADWINSON y. SAMUEL W. SIMMONS. 


Under the book-debt law, Revised Statutes, ch. 15, in order to entitle 
the party to recover, he must swear, not only that he “sold,” but 
also that he actually “delivered,” the articles for the price of 
which the suit is brought. 


AppraL from the Superior Court of Law of Brrris, at Fall 
Term, 1850, Caldwell, J., presiding. 

This is a warrant for a sum due by account, and the claim 
of the plaintiff is for the price of five stacks of fodder, sold 
and delivered. Plea, non assumpsit; and on the trial in the 
Superior Court the plaintiff proposed to prove his demand under 
the book-debt act. On being sworn, he stated, amongst other 
things, that he purchased five stacks of fodder from a neighbor, 
and that the defendant knew of the purchase and knew the 
fodder; that a few days thereafter the defendant and he met at 
a place about seven miles from the fodder, and the former pro- 
posed to purchase it, and the plaintiff offered to take $2.85 per 
stack for the whole; that the defendant wanted time to examine 
the fodder, but the plaintiff told him that he must either agree 
then to take it or he could not have it at all, as he, the plaintiff, 
must sell it or move it, and he wished to have no further trouble 
with it; that thereupon the defendant said, “I will take it,” and 
the plaintiff replied, “Then it is your fodder,” to which the 
defendant said “Yes.” The plaintiff further stated that he did 
not know that the fodder ever went into the defendant’s pos- 
session, or that he ever exercised any dominion over it. 

On that statement the court refused to admit the plain- (417) 
tiff’s book in evidence, and held that the plaintiff? could 
not recover, and from a judgment against him he appealed. 


Smith, Winston, Jr., and Bragg for plaintiff. 
A. Moore for defendant. 


Rurrin, C. J. The book was properly excluded, and there 
was no evidence competent to establish the demand. Although 
assumpsit may lie for the price of goods bargained and sold, vet 
it must be sustained by disinterested witnesses. It is only in 
suits for “goods sold and delivered” that the plaintiff and his 
book are made competent by the statute. The act is express 
upon that head. It repeats more than once that the delivery is 
to be proved, saying that if the plaintiff will declare on oath 
that he hath no means “to prove the delivery of such articles” 
as he professes to prove by his own oath but by his books, and 
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also, that the articies contained in the book and by him so 
proved “were bona fide delivered,” then the book and oath shall 
be received “‘as good evidence for the several articles so proved 
to be delivered.” Rey. St., ch. 15. It is clear, therefore, that 
there must be a bona fide or actual delivery established by the 
party’s oath before he can recover on the evidence of his oath 
and book; and the reason seems manifest. It is to lessen the 
danger of perjury by the departure from the rule of the com- 
mon law whereby a party was excluded from being a witness 
for himself. For there would be great danger in allowing one 
to prove for himself special agreements for sales, unaccompanied 
by acts openly denoting the change of property. It is a whole 
some provision, therefore, that the oath, as to the contract of 
sale, should be corroborated by the further oath of the party to 
the delivery of the thing, since, if false, the falsehood in 
(418) the latter point is much more open to detection than in 
the former, and in the same proportion the temptation 
to perjury and its frequency are diminished. There wag not 
only no delivery in this case, but the defendant, not having paid 
or tendered the price, was not even entitled to the possession. 
2 Bl. Com., 448. 
Per Curran. Judgment affirmed. 


WILLIAM D. SMITH vy, JOSIIUA BRYAN, 


Where A brought an action to recover the amount of a bill of ex- 
change, which he had drawn on B in favor of C, and which had 
been accepted by B and afterwards come into the possession of 
A without indorsement: ffe/d. that A could not recover on a 
count on the bill. because it had not been indorsed to him: and 
that he could not recover on a& money count, without showing 
either that the bill had been indorsed to lim or in blank, or that - 
he had been obliged to pay the money in consequence of his 
Hability as drawer, ov that they had accounted together and the 
acceptor been found indebted to the drawer in the amount of the 
bill. 


_ Appear from the Superior Court of Law of New Hanover, 
at Fall Term, 1850, Battle, J., presiding. 

The declaration is in assumpsit and contains two counts: one 
on the acceptance of a bill of exchange, drawn by the plaintiff 
on the defendant in favor of Randolph McMillan, or order, and 
indorsed by him to the plaintiff, and the other on an account 
stated. Plea, non assumpsit; and on the trial the plaintiff 
proved the acceptance and rested his case; and the counsel for 
the defendant then insisted that the plaintiff could not recover. 
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But a verdict was rendered for the amount of the bill (419) 
and interest, upon an agreement that judgment should 

be entered on it if the court should think the plaintiff entitled 
to recover on either count; and, if not, that the verdict should 
be set aside and a nonsuit entered. His Honor was afterwards 
of opinion that the plaintiff could not recover on the bill, but 
that he could on the other count. Judgment was entered accord- 
ingly, and the defendant appealed. 


No counsel for plaintiff. 
D. Reid, with whom was Strange, for defendant. 


Rurrin, C.J. As the bill was payable to the order of McMil- 
lan, the plaintiff could make a title to it only through his order. 
Indeed, the plaintiff declared asthe indorsee of McMillan. The 
omission to prove the indorsement was, therefore, fatal to the 
count on the instrument. 

The proof seems to be equally defective on the second count. 
The drawer of a bill in favor of another person has an action on 
him against the acceptor, upon its being returned for nonpay- 
ment; and, in such a ease, the bill may be evidenee upon the 
common counts. But when the drawer brings such an action 
on the bill, the declaration states not only the drawing of the 
bill, and its acceptance, and the nonpayment by the defendant, 
but also that the plaintiff thereby became hable, as drawer, and 

paid it. Symmond v. Parminter, 1 Wil., 185; Bayley on Bills, 
399, and the cases collected in 1 Saund. Plead. Ev., 278. It is 
therefore indispensable on such a count to prove the pay- 
ment of the bill, or, at the least, to prove the payee’s name (+420) 
in blank on the bill, as an authority to fill up a receipt 
to the plaintiff for its amount; for the mere possession of the 
bill, payable, and therefore belonging, to a third person, is not 
evidence that the drawer has got it up by paying it, so as to 
entitle him to sue on it. If a bill be payable to the drawer’s 
own order, and he transfers 1t by indorsement, and afterwards 
becomes the holder again, he may then have an action on it, 
against the acceptor, because by the possession he stands, prim 
facte, on his original rights—like the payee of a promissory 
note, who loses it and gets it back again, for, bv striking out 
the indorsements, the holder in each case has the apparent legal 
title. But it is otherwise between the drawer and acceptor of 
a bill payable to another, for the drawer has no original right 
to the instrument nor against the acceptor, but only the right 
arising out of his secondary lability in the event of nonpay- 
ment by the acceptor on due presentment. Hence, the neces- 
sity, as before mentioned, that the drawer should show such 
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failure by the acceptor, and that he, the drawer, paid the money 
in order to entitle him to sue on the bill. Then, if the plaintiff 
had declared on the bill upon his own right as ‘the drawer, 1n- 
stead of indorsee of the payee, he could not have recovered for 
want of requisite proof. The same reasons apply equally to the 
count on the insimul compulassent, and, indeed, to all the money 
counts; for the possession of the instrument—belonging upon 
its face to another person—is no evidence that the drawer, more 
than any other stranger happening to get hold of the bill, was 
liable on it and had been duly compelled to pay it, so as thereby 
to found a presumption that he had lent the acceptor money, 
or paid it for his use, or that they had accounted together and 
the acceptor been found to be the drawer’s debtor to the amount 
of the bill. There is in that case no direct liability of the 
acceptor to the drawer, and, consequently, no such priv- 
(421) ity as ean authorize the implication of the promises sup- 
posed in the common count. 
The judgment tmust be reversed, and judgment of nonsult be 
entered, according to the agreement in the record. 
Per Crriam. Judgment accordingly. 


THOMAS C. WILDER vy. RICHARD B. CREECY ef At, 


Where a person hired a negro to another, and one of the stipula- 
tions at the hiring was “that the negro should not go by water,”’ 
and the person who hired the slave permitted others to use him, 
and by them he was employed on the water, in consequence of 
which he jiost his life: Held, that these latter persons were not 
answerable in damages for the loss of the slave to the original 
hirer, for the stipulation was merely personal, and in no way 
attached to the slave. 


Appeat from the Superior Court of Law of CHoway, at Fall 
Term, 1850, Caldwell, J., presiding. 

The action is trover for a negro slave, Alfred, with a special 
count in case on the following facts, which appeared at the 
trial on not guilty pleaded: One Fenill hired the slave from the 
plaintiff for 1846, and one cf the terms of the hiring was that 
the negro “should not go by water.” Fenill placed this and 
other slaves for the year under the charge of one Carter, his 
brother-in-law, at a place situated on Albemarle Sound, and in 
the month of December of that vear the defendants Creecy and 
Pool hired Alfred and some other slaves from Carter to assist 
in getting out and delivering some corn (which they had at 
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Carter’s, and had sold) on board a vessel lying at anchor 

about three or four hundred yards frem the shore. (422) 
Those defendants put the hands under the other defend- 

ant, Gregory, and he, by the consent of Carter, sent Alfred on 
board the vessel to assist In stowing away the corn in the hold, 
and he worked there one day and went on shore at night. The 
next day he returned to the same employment, and worked at 1t 
until evening, when the captain cf the vessel, then being on 
shore, stated to Carter that he thought there was about to be a 
storm, and said that he would go aboard and send Alfred asnore, 
but Carter told him he need not send the boy ashore, as he 
might be of service in ease a storm should come on. The cap- 
tain went aboard and did not send Alfred ashore, and a storm 
came on that night, and during its continuance the slave died 
from fright or cold, or their combined effects. On the part of 
the plaintiff objection was made to the admission of the conver- 
sation between the captain and Carter, but the court received 
it. The plaintiff gave evidence that the hiring by Fenill was 
as the highest bidder at a public hiring, and that the defendant 
Pool was at the place of hiring when the terms were made 
known, and hired another negro at that hiring. 

The counsel for the plaintiff moved the court to instruct the 
jury that if they believed the defendants knew of the terms 
upon which Fenill hired the boy Alfred, it was a wrongful act 
in them to send him aboard the vessel, for which the plaintiff 
was entitled to recover. But the court refused to give the in- 
structions prayed for, and directed the jury that, upon the facts 
as stated, the plaintiff was not entitled to recover. The plain- 
tiff then submitted to a nonsuit and appealed. 


Heath for plaintiff. 
A. Moore for defendant. 


Rurrin, C.J. The opinion of the Court concurs with (423) 
that given by his Honor. By the hiring the property 
vested for the term in the hirer, and the plaintiff had the re- 
version only. The stipulation that the slave was not to go by 
water was not a limitation to the estate of the hirer, whereby 
it would be determined and the property be revested in the 
plaintiff, nor even a condition which would have authorized 
him to determine the hiring and resume the possession, but 
merely an engagement of the hirer not to expose the slave to the 
hazards of employments on the water. As the plaintiff had 
but the reversion at the time of the slave’s death, that by itself 
defeats the count for trover. For much de same reasons the 
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other count must also fail. As a stipulation it was personal 
merely, and did not attach to the slave, in the nature of a cove- 
nant running with land. The knowledge or ignorance of its 
existence could not make it more or less binding upon one not 
a party to it, as the assignee of the property can in no degree be 
affected by it. It would expose third persons to great damage 
and, indeed, prevent much of the traffic of life, if they were 
charged with the consequences of collateral engagements of this 
kind, between persons who let or take on hire; and therefore 
their obligation 1s wisely restricted to the parties themselves. 
The evidence objected to was competent to show that the negro 
was on board the vessel by the direction or account of Carter, 
the person in possession. 
Per Curiam. Judgment affirmed. 


(424) 
DEN ON DEMISE oF JAMIES W. MURRELL vy. JAMES E. ROBERTS. 


1. A reversion in fee, after a term for years, is the subject of execu- 
tion; the sheriff’s deed is as effectual to pass it as that of the 
reversioner; and the tenant who claims under such deed is not 
estopped from setting it up as a bar to an action of ejectment 
by the reversioner. 


2, Payments to the sheriff discharges an execution; and a subsequent 
sale of property under such execntion is void. and conveys no 
title to the purchaser. % 

APPEAL from the Superior Court of Law of Brunswick, at 
Fall Term, 1850, Battle, J., presiding. 

The lessor of the plaintiff was seized of the premises in fee 
on 1 January, 1843, and then leased them to one John Smith 
for the term of six vears. The plaintiff gave evidence that 
Smith entered and executed a deed in fee in 1846 to one Dudley, 
under whom the defendant was in possession at the commence- 
ment of this suit in April, 1849. 

On the part of the defendant evidence was then offered that 
one Sullivan obtained a judgment in debt against the lessor of 
the plaimtiff and another person, on which a fieri facias was 
issued, by virtue of which the premises were sold in 1846 by 
the sheriff, and conveyed in fee to the said Smith, and that he 
afterwards conveyed to Dudley. This evidence was objected to 
on the part of the plaintiff, upon the ground that Smith was 
estopped to deny the lessor’s title or withhold the possession 
from him at the expiration of the term, and that the defend- 
ant, who claimed under Smith, was likewise so estopped. But 
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the court received the evidence, and thereon instructed (425) 
the jury that Smith had a right to purchase the premises 
at the sale by the sheriff, and that the title thereby derived 
might be set up against the plaintiff as a bar in this action. 

On the part of the plaintiff further evidence was then offered, 
that while the sheriff had the fiert facias in his hands and before 
the sale of the premises, the whole sum due thereon was paid to 
the sheriff by one of the defendants therein, in satisfaction 
thereof. But, upon objection on the part of the defendant, the 
eourt refused to receive the evidence, upon the ground that it 
was not competent thus to impeach the title of the purchaser 
at the sheriff’s sale. 

After a verdict and judgment against the plaintiff, he ap- 
pealed. 


Strange for plaintiff. 
No counsel for defendant. 


Rurrix, C. J. There is no error on the first point. The de- 
fendant did not attempt to set up a title in derogation of that 
of the lessor of the plaintiff at the time of his lease to Smith. 
On the contrary, he acted in affirmance of that title by showing 
the subsequent acquisition of it by Smith, so that both the term 
and the reversion became united in him. If the lessor of the 
plaintiff had, by his deed, assigned the reversion to Smith, the 
title thus derived might be set up as a bar to this action. It 
must be the same under the sale by the sheriff; for a reversion 
in fee, after a term for years, is the subject of execution, and 
the sheriff’s deed is as effectual to pass it as that of the rever- 
sioner. On the other point, however, the Court holds that there 
is error. Payment to the sheriff discharges the execution. If 
the sheriff have a ca. sa. and, after payment by the 
debtor, within his knowledge, he (the sheriff) arrest him, (426) 
it is undoubtedly false imprisonment. It must also be 
illegal to act on a fi. fa. after satisfaction to the sheriff, and he 
is a trespasser if he seize goods afterwards. Lefans +. Moonis- 
cun, 1 Hob., 685. As was said in the case cited at the bar, the 
execution became thereby fancius officio. ITammett ve. Wyman, 
9 Mass., 188. It follows that a subsequent sale under it is void, 
and it was so held in that action, which was trespass by the pur- 
chaser at that sale for a second taking of the goods, upon an- 
other execution against the same defendant. If it were not so, 
the sheriff might, upon another execution for a trifling sum, 
ruin any person, since he might raise the money over and over 
again by sale after sale. For there is no difference between 
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satisfaction by a payment by the debtor in money and one by 
the sale of his property. After satisfaction to the sheriff in 
eliher way, he cannot lawfully seize and sell property, more 
than he could without having had an execution at all. 

Per CurRIAM. Judgment reversed, and venire de novo. 


Cited: Smith v. Fore, 46 N. C., 490; Brooks v. Gibbs, 47 
N. C., 327; Halcombe v. Loudermilk, 48 N. C., 492; Taylor ev. 
Newkirk, 51 N. C., 325; 8. v. Queen, 66 N. C., 617; Wall v. 
Fairly, 77 N. C., 107; Motz v. Stowe, 83 N. C., 488; Hepiin- 
stall v. Medlin, zb., 18. 


(427) 
NATHANIEL TAYLOR v. JONAS anno WILLIAM SPIVEY. 


Where to an action on a justice’s judgment the defendant pleads 
“the statute of limitations,” the plaintiff cannot reply a new prom- 
ise within the seven years. The replication of a new promise is 
confined to actions ‘‘on promises.” 


APPEAL from the Superior Court of Law of Gares, at Fall 
Term, 1850, Caldwell, J., presiding. 


Jordan for plaintiff. 
A. Moore for defendants. 


Pearson, J. This was a warrant on a former judgment of a 
single justice. The defendants relied on the statute of lhmita- 
tions. The plaintiffs in the replication alleged a new promise 
within the seven vears. His Honor correctly decided that the 
statute could not thus be met. The replication of a new promise 
is confined to actions “on promises.” This is settled in this 
State and England. 

The other instructions were uncalled for; at all events, the 
plaintiff has no right to complain of them. 

Per Curiam. Judgment affirmed. 


Cited: Hewlett v. Schenck, 82 N. C., 235. 


304 


N. C.] DECEMBER TERM, 1850. 


NIXON v. LONG. 


JOHN NIXON vy. WILLIAM P. LONG. 


Where one has a cause of action against another, accruing after a 
demand made, the suing out of a writ for that cause of action, 
though the writ was in assumpsit, when it should have been in 
covenant, is a demand in the strongest form. 


AprEAL from the Superior Court of Law of Perquimans, at 
Fall Term, 1850, Caldwell, J., presiding. 

This is an action of covenant upon a guaranty under seal 
dated 12 September, 1845, of a note executed by one Halsey 
for $250, payable to the defendant. The note was executed in 
July, 1845, and fell due 1 January, 1846. On 13 April, 1844, 
Halsey executed a deed in trust to Badham, conveying the 
greater part of his property to secure debts due to sundry per- 
sons, amounting to $5,000 or thereabouts; and on 11 April, 
1846, the said Halsey executed another deed in trust to one Nor- 
com and one Benbury, embracing all the balance of his prop- 
erty of every description and the interest thereon, including 
fourteen negroes, not conveyed in the deed of 1844, to secure 
debts due to sundry persons, amounting to a much larger sum 
than those secured in the deed of 1844. It was proved on the 
trial that Halsey was reputed to be entirely insolvent from and 
after the execution of the deed of 1846, and that on the sale of 
all his property in December, 1848, by the said trustees, it fell 
short of paying the debts secured in the sum of $6,000. 

It also appeared that in March, 1849, the plaintiff made (429) 
a demand on Halsey to pay the said ‘note: that in May, 

1849, the plaintiff, by his counsel, sued out a writ in assumpstt 
on the said covenant, returnable to May term of Perquimans 
County Court (the second Monday of May) and returned “Ex- 
ecuted”; that his counsel moved the court to change the said 
writ from case to covenant, which motion was refused, and the 
plaintiff submitted to a nonsuit. Whereupon the present suit 
was brought, returnable to August Term, 1849, of Perquimans 
County Court. 

The defendant offered to prove by parol that it was a condi- 
tion of the said guaranty that suit should be brought by the 
plaintiff on the note in question. The evidence was rejected by 
the court. 

The court charged that the plaintiff was bound to use the 
same degree of diligence in collecting the note from Halsey that 
a prudent man would use in collecting a debt of his own; that 
if he had failed to do so, then the defendant was entitled to 
their verdict. The court further charged that the suing out 
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of the writ in May, 1849, though not in proper form, was such 
a demand on the defendant as would satisfy the law. To this 
latter part of the charge the defendant excepted. After the 
jury had been out some time, they returned into court and 
asked if the said note was not secured in the deed of trust of 
April, 1846; to which*the court answered that the deed embraced 
a debt of $250, the balance due on two notes, and there was no 
other evidence that it embraced the note of $250, now the sub- 
ject of litigation. To this answer of the court to the interrog- 
atory of the jury the defendant excepts. The defendant also 
oe to the opinion of the court in rejecting the parol evi- 
ence, 

The jury returned a verdict for the plaintiff, and from the 

judgment thereon the defendant appealed. 


(430) <A. Moore for plaintiff. 
Heath and Jordan for defendant. 


Pearson, J. The defendant offered to prove by parol that 
it was a condition of the covenant that Nixon was to bring suit 
on the note. The court rejected the evidence, and to this the 
defendant excepts. There is no error. We can see no reason 
for making an exception, in this case, to the rule, that a written 
instrument cannot be added to, varied, or explained by parol 
proof. | 

The court charged that suing out the writ in May, 1849, al- 
though it was not in proper form (being in assumpset), was a 
sufficient demand. To this the defendant excepts. There is no 
error. The writ, issued in May, 1849, was for the same cause 
of action, and amounted to full notice and was in fact a demand 
in the strongest form. Linn v. McClelland, 20 N. C., 596. 

We can see no force in the exception to the answer made by 
the court to the interrogatory of the jury; it was simply a 
recital of the evidence on that point. These are the only points 
presented by the case. 

Perr CurIaAM. Judgment affirmed. 
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(431) 
DEN ON DEMISE OF MARTHA DUCKET et AL. V. CHARLES W. 
SKINNER, Jr. 


The County Court. on the petition of the guardian of a certain infant. 
passed the following order: ‘Ordered. that he, the said W. B 
guardian, sell the land of said deceased T.. H., or so much thereof 
as will be sufficient to discharge the debts”: Held, that this order 
was unauthorized and void, and, of course, that a purchaser 
under it acquired no title. 


Apprat from the Superior Court of Law of Perquimans, at 
Fall Term, 1850, Caldwell, J., presiding. 

In this action of ejectment, the following facts appeared : 
Thomas H. Harvey died in 1808, seized of the premises in fee, 
and left an only child, Mary Eliza, who married under the age 
of twenty-one years, and died under coverture, leaving two chil- 
dren, who are the lessors of the plaintiff and were infants when 
this suit was brought. In May, 1809, Wilham Blount was duly 
appointed the guardian of Mary Eliza Harvey by the County 
Court of Perquimans, and at the same time the court passed 
an order in the words following: “Ordered, that he, the said 
William Blount, guardian, sell the land of said deceased Thomas 
Harvey, or so much thereof as will be sufficient to discharge the 
debts.” In pursuance of that order the premises described in 
the declaration were sold by the said Blount, at pubhe sale, to 
a person under whom the defendant came in, and was in pos- 
session at the commencement of this action. 

On the foregoing statement, as a case agreed, the cause (432) 
was submitted in the Superior Court, upon an agree- 
ment that, if the court should be of opinion the plaintiff was 
entitled thereon to recover, judgment should be entered for him 
for the term and sixpence damages and costs; and, if otherwise, 
that there should be judgment for the defendant. Judgment 
was given for the plaintiff, and the defendant appealed. 


No counsel for plaintiff. 
A. Moore for defendant. 


Rturrin, C. J. The case is very defectively stated: omitting, 
for example, to set forth that the purchaser did or did not take 
a conveyance. But it is not material to advert to those consid- 
erations, since, supposing the best for the defendant on every- 
thing not stated, it appears affirmatively that his title is essen- 
tially defective, by reason that the order for the sale was un- 
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authorized and void. Leary v. Fletcher, 23 N. C., 259, 1s a 
direct authority to that point, and renders further discussion 
of the principle unnecessary. 

Perr Curiam. Judgment affirmed. 


Cited: Spruill +. Davenport, 48 N. C., 44. 


(433) 
FRANKLIN F. FAGAN vy. THOMAS 8S. ARMISTEAD. 


1. Where several cases have been decided upon the same question. 
after argument, the Court will not ieconsider the grounds of 
those decisions, especially upon a case presented without argn- 
ment. 

2. That “all waters which are actually navigable for sea vessels are 
to be considered navigable waters, without regard to the ebb and 
flow of the tide, and that no one is entitled to the exclusive right 
of fishing in any navigable water, unless such right be derived 
from an express grant by the sovereign power, or, perhaps, by 
such a length and kind of possession as will cause a presumption 
of such grant to arise,’’ must now be deemed the settled law of 
this State. 


3. A common informer cannot recover a penalty unless he sue within 
the period allowed by the act imposing the penalty. As where 
a penalty is imposed on persons fishing in the Roanoke River at 
certain times, and any person may sue for the same, provided he 
does so within one month from the forfeiture, and if no such suit 
is brought within that period. the law officer of the State is di- 
rected to sue for the use of the State (act of 1827, ch. 54): it 
was held, that after the expiration of the month the right of the 
common informer was gone. 


ApprraL fron the Superior Court of Law of Wasunineron, at 
Fall Term, 1849, Barley, J., presiding. 

This is debt for $250, claimed as a penalty for fishing in 
Roanoke River with a seine, contrary to the act of 1827, ch. 54, 
entitled “An act to prevent the obstruction of fish passing up 
the Roanoke and Cashie rivers and their waters.” Pleas, nel 
debet and statute of limitations. By the act every person own- 
ing and using a seine for the purpose of catching fish in either 
of the rivers is required to take it out of the water and let it 
remain out from 12 o’clock on Saturday until 12 o’clock on 

Monday of each week, from 1 March to 25 May im every 
(434) year; and it is enacted that any person who shall violate 
that provision shall forfeit for each offense the sum of 
$250, to be recovered bv any person who shall first sue for the 
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same—one-half for the use of the informer and the other half 
for the use of the poor of the county; with a proviso that if no 
person shall sue for the penalty within one month from its for- 
feiture, then that the solicitor for the State shall sue for the 
same in the name of the Governor, for the use of the State. 

The writ was sued out on 24 May, 1849, and on the trial the 
parties made up the following case agreed: The defendant was 
seized in fee simple in possession of a tract of land lying on 
Roanoke River, and consisting entirely of marsh or swamp 
land, destitute of timber and valuable only for its fishing privi- 
lege and used for no other purpose, to which he derived title 
under a patent which issued before 1827. Roanoke River in 
front of said land is a fresh-water stream, about 300 yards wide, 
from 10 to 12 feet deep, and affords, with the sounds, unob- 
structed navigation for sea vessels to the ocean; but it has not 
there, nor for many miles down the river, any ebb or flood of 
the tide. On 16 April, 1849, between the hour of 12 o’clock on 
Saturday and 12 o’clock on Monday next following, the defend- 
ant, being the owner of a seine, put it into the water of Roanoke 
River in front of his said land, and hauled it ashore on his land 
aforesaid, enclosing, landing, and catching therewith a quantity 
of shad and herrings. On this case the opinion of the presiding 
judge was m favor of the plaintiff, and judgment was entered 
for him, and the defendant appealed. 


No counsel for plaintiff. 
Heath for defendant. 


Rurrin, C. J. The case has not been argued, but it (435) 
seems probable that it was framed with a view to obtain- 
ing the opinion of the Court upon the questions, whether the 
land of the defendant is bounded by the Roanoke at the water's 
edge or by a lime along the thread of the stream, and, if the 
former, whether the Legislature can restrict him in the use of 
it, as enacted in the statute. The latter point is immaterial to 
the defendant, if the former be against him, and that it is 
against him the eases of Wilson v. Forbes, 18 N. C., 30, and 
Collins v. Benbury, 25 N. C., 2773 s. ¢., 97 N. C., 118, are direct 
authorities. Although we might have been willing to hear an- 
other argument on the point, and to have reconsidered it, if the 
argument should raise a doubt on it, yet it is too much to ex- 
pect the Court, without argument, to go over the whole subject 
ot themselves, and reverse a series of adjudications made upon 
solemn arguments. We think it our dutv to adhere to those 
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decisions under the circumstances, simply upon their authority, 
and therefore the judgment would be affirmed if it were not for 
another objection, which appears on the record and is deemed 
fatal to the action. It is, that the suit was not brought in due 
time, and therefore cannot be maintained. A common informer 
cannot recover a penalty unless he sue within the period allowed 
him by the act, as it forms a part of his title. The general rule 
is that a penalty imposed by statute belongs to the sovereign, 
unless the right to sue be given to some one “else. Here, the en- 
acting clause gives it to the person first suing for it, subject 
only to the limitation in point of time by the general act of 
1808. But the proviso makes it the first duty to the public law 
officers to sue for the use of the State, 1f no private person shall 
have sued within one month from the forfeiture. As the right 
is thus reserved to the State after that period, it is an unavoid- 
able implication that individuals are excluded from it after the 
same period. This suit was not brought until 24 May. 
(436) although the forfeiture was on 16 April; and for that 
reason the judgment must be reversed, and judgment en- 
tered for the defendant, according to the case agreed. 
Per Crriam. Judgment reversed and judgment for the de- 
fendant. 


ee S. a. Dibble, 49 N. oe oe uv. Glenn, 52 ye or 
325; 8. v. nan LIE Ns (Cu 190 = ets se 128 N.C... 605. 


THE STATE To Titk tse oF FERRAND’S Exect rors vy. SHEPARD 
W. BURCHAM rt at. 


When a constable is appointed by the County Court at May term. 
his appointment expires at the next February term, which is the 
regular time prescribed by law for the qualification or appoint- 
ment of constables, 


AppeaL from the Superior Court of Law of Carteret, at 
Spring Term, 1849, Battle, J., presiding. 


J. H. Bryan and J. W. Bryan for plaintiff. 
No counsel for defendants. 


Pearson, J. This was an action of debt upon a constable’s 


bond. 
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The defendant Burecham was appointed constable at May 
Term, 1843 (no appointment of constable for his district hav- 
ing been made at February term). The claim for which this 
action 1s brought was put into his hands m March, 1844. 

It was insisted that Burcham’s term of office expired at (487) 
February court, 1844, and it was so decided, and the 
plaintiff appealed. We concur in the opinion. February term 
is the time fixed on, by law, for the appointment of constables, 
and if one is appointed at a subsequent term, his term of ofhce 
expires at the next February term. 

This is the construction given to the statute in S. v. Welroy, 
32 N. C., 330. There is no error in the judgment below. 

Per Curiam. Judgment affirmed. 


Cited: S.v. Lane, 35 N. C., 256; Hoell v. Cobb, 49 N.C., 260. 


WILLIAM C. LOFLTIN v. GEORGE W. KORNEGAY ET at. 


Where three are sued in debt, and one of the defendants, not con- 
testing the plaintiff's right to recover, pleads that he is a co- 
surety of one of the other defendants, and a verdict is found 
against him, it is very doubtful whether he can appeal at all; 
but certainly he cannot appeal! alone. 


AppEaL from the Superior Court of Law of Lenore, at Fall 
Term, 1850, Hillis, J., presiding. 


W. H. Wright and J. H. Bryan for plaintiff. 
No counsel for defendant. 


Pearson, J. This was debt on a note executed by Kornegay, 
Davis and Jarman. The defendants did not resist the plain- 
tiff’s recovery, but Jarman “pleaded” that he was the surety of 
Kornegay and Davis. Davis “pleaded” that he and Jarman 
were sureties of Kornegay. 

The jury returned a verdict for the plaintiff, and (4388) 
found that Jarman was a cosurety with Davis. From 
the judgment rendered on this finding, Jarman was allowed to 
appeal, the other defendants not objecting. 

This proceeding is under secs. 131, 132, ch. 31 of the Re 
vised Statutes. The “pleas,” as they are called, do not contest 
the plaintiff’s right to recover, but merely raise a family dis- 
pute between the defendants, in which the plaintiff has no con- 
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cern. It 1s very questionable whether the right of appeal is 
given in such cases, as an appeal must necessarily delay the 
plaintiff’s admitted right of recovery. But in this case the 
appeal is only taken by the defendant Jarman, and it is settled 
that one of two defendants cannot appeal. In such cases it is 
hardly to be expected that the other defendant will join in the 
appeal, as he has no reason to complain of the result. ? 
Per Curram. Appeal dismissed. 


(439) 
WILLIAM W. GRIFFIN v. DANIEL RICHARDSON, 


1. A. by a bona fide deed proved and registered in May, 1848, con- 
veyed a slave to B, in trust to secure the payment of certain 
debts. B, by deed, conveyed the slave to C for a certain price, all 
of which was afterwards paid by A, except S100. C then, by 
deed dated in 1847 and proved in 1849, in consideration of the 
said $100, conveyed the slave to D: Held. that though D might 
have taken that conveyance in trust for A upon the payment 
of the $100, vet, while the property remained in that situation, 
the $100 not being paid, A had no such interest as was liable to 
an execution against him. 

2, Estoppels must be mutual, and bind only parties and privies. One 
who is not bound by an estoppel, cannot take advantage of it. 


Appeal from the Superior Court of Law of PasquotTang, at 
Special Term in December, 1850, Battle, J., presiding. 

This was an action of detinue for a negro slave named Mary. 
Plea, non detinet. Upon the trial, both parties claimed under 
Stephen D. Pool, to whom the slave in question formerly be- 
longed. The plaintiff exhibited a deed in trust from the said 
Pool to William L. Shannonhouse, dated, proved and recorded 
in 1843, the trust being in payment of certain debts therein 
named. Shannonhouse, the trustee, sold the slave at public 
auction to Samuel J. Proctor for $625, and conveyed her by 
bill of sale for that consideration. Proctor afterwards con- 
veved the slave to the plaintiff, by deed dated in November, 
1847, and recorded in March, 1849. In this deed the considera- 
tion is stated to be $500, and it is recited that the property 

had been conveyed by the said Proctor to J. C. B. Ehring- 
(440) haus in trust, by a deed bearing date in December, 1843. 

and duly registered. The plaintiff further proved a de- 
mand and refusal. 

The defendant then produced the record of a judgment against 
the said Pool, rendered by the County Court of Pasquotank, 
at December Term, 1848, on a note bearmg date in August, 

Ble 
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1848. He then showed an execution issued on the said judg- 
ment, proved a sale made under it by the sheriff on 17 February, 
1849, and produced the sheriff’s deed to himself. He then called 
as a witness Samuel J. Proctor, who testified that the slave, 
Mary, remained in the possession of Pool from the time of his 
execution of the deed in trust to Shannonhouse until she was 
sold by Shannonhouse; that he, the witness, purchased her for 
the benefit of the said Pool, intending, however, to retain the 
title until her purchase money should be repaid; that payments 
were made by some person (it was alleged to be by Pool) until 
the sum was reduced to $100, with a small amount of interest 
accrued thereon. He testified further, that when he was about 
to sell the slave to the plaintiff he and Pool were at the plain- 
tiff’s office, and Pool said to him in the plaintiff’s presence that 
he, the plaintiff, had befriended him before, and that he was 
willing to do it again, and that the plaintiff would pay him $100 
for the said slave, and keep the title as collateral security until 
Pool should be able to repay him; and that he, the witness, re- 
ceived the $100 from the plaintiff and executed the bill of sale 
above referred to. This witness testified further, that the debts 
mentioned in the deed in trust from Pool to Shannonhouse were 
fair and bona fide. It was also in evidence that Pool was re- 
puted to have been insolvent for some years prior to 1848, but 
no witness testified to the existence of any debt owing by him 
in 1843 which was not embraced in the said deed in trust. It 
was proved, also, that the slave remained in Pool’s pos- 
session until she was levied upon by the sheriff. The (441) 
defendant contended that the plaintiff was estopped, by 
the recital in the bill of sale from Proctor, to show that the title 
was not in EKhringhaus. But the court was of opinion that the 
plaintiff could not be estopped by a deed which the defendant 
objected to as void. The defendant then insisted that the plain- 
tiff’s bill of sale was not registered until after the time the lien 
of his execution had attached, and that it was fraudulent and 
void because it was absolute on its face, whereas he contended, 
that 1t was made in trust for Pool. He contended further, that 
it was void, as was also the deed in trust from Pool to Shannon- 
house, because Pool had been permitted to retain possession. 
The court was of a different opinion upon all these points, 
and charged the jury that the plaintiff was entitled to recover. 
There was a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 


B. F. Moore and Ehringhaus for plaintiff. 
Heath for defendant. 
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Pearson, J. In May, 1843, Pool conveyed the slave to Shan- 
nunhouse, in trust to pay certain debts. Soon thereafter Shan- 
nonhouse sold the slave, at public auction, to Proctor, who paid 
for her by putting his note in bank for the price, $625, in satis- 
faction of a debt secured by the trust. Pool continued in pos- 
session and made sundry payments upon Proctor’s note in bank, 
so as to reduce it to about $100. In November, 1847, Proctor, 
upon the payment of the $100 by Griffin, conveyed the slave to 
him. In December, 1848, a judgment was taken against Pool, 
and the slave was levied upon as his property and sold by the 
sheriff to the defendant, in February, 1849. 

The court was of opinion that the plaintiff was entitled to 

recover. We concur in the opinion. The deed of trust, 
(442) which is admitted to have been bona fide, passed the title 

cut of Pool, and the sale by Shannonhouse passed it to 
“Proctor, who passed it to Grifim, the plaintiff. 

Admit that Proctor took the legal title in trust for Pool after 
the payment to himself of $625. Admit that, under this ar- 
rangement, Pool reduced the debt to $100, and then Proctor, 
upon the payment of that sum by the plaintiff, conveyed to hin, 
and that he took the title to secure the $100, and then in trust 
for Pool. The latter had no such interest as was lable to exe- 
cution. Gowing v. Rich, 23 N. C., 553. Nor does the fact that 
Pool continued in possession during all the time make it a fraud 
under the statute of Elizabeth. That statute never applies, ex- 
cept when the original transfer by the debtor is fraudulent, so 
that, by treating it as void against creditors, the title will still 
be in him. Suppose, on account of the benefit intended for Pool, 
the deeds to Grittin and Proctor are both treated as void. The 
title is in Shannonhouse, who is admitted to have acquired it 
without fraud, and Pool has only such an interest as can be 
reached in equity. 

The question of estoppel does not arise. The defendant was 
not a party, or privy to either of the parties, in the deed by 
Proctor to the plaintiff, in which there is a recital of a deed by 
Proctor to one Ehringhaus or in the deed referred to in the 
recital. Estoppels must be mutual, and bind only parties and 
privies. One who is not bound by an estoppel cannot take ad- 
vantage of it. 

Per Curiam. Judgment athrined. 


Cited: Ray v. Gardner, 82 N. C., 148; Shew v. Call, 119 
N. (., 453; Allred v. Smith, 185 N. C., 446. 


314 


N.C.] DECEMBER TERM, 1850. 


re a RR ARR TUT a a ES ee ere te tome 


LASSITER VU. WARD. 


(443) 
JACOB LASSITER v. HYRAM WARD. | 


In an action on the case, a count in deceit, for knowingly misrep- 
resenting the soundness of a chattel, may be joined with a 
count for the breach of a warranty of the soundness of the same 
chattel. 


AppraL from the Superior Court of Law of Monrcomery, at 
Fall Term, 1850, Battle, J., presiding. 

This is an action on the case in tort, and the declaration con- 
tains two counts. The first is in the usual form for a deceit in 
selling the plaintiff an unsound horse, by falsely representing 
him to be sound, he, the defendant, then and there knowing him 
to be unsound; and the second, for a false warranty of sound- 
ness of the horse. Plea, not guilty. On the trial the evidence 
was that the defendant warranted the horse to be sound, and 
that he was in fact not sound. The counsel for the defendant 
then insisted that the plaintiff could not recover for want of 
proof that the unsoundness was known to the defendant. But 
the court held that the plaintiff might recover on the second 
count without proving a scienter. The jury gave a verdict for 
the plaintiff, and the defendant moved for a venere de novo, on 
the ground of error in the opinion of the court, which was re- 
fused. A motion was then made in arrest of judgment, upon 
the ground that the two counts could not be joined. That was 
also refused, and judgment given on the verdict, and the de- 
fendant appealed. 


Winston, Sr., and Miller for plaintiff. 
Dargan and Mendenhall for defendant. 


Rurrin, C. J. Though one would expect ussumpsit to be 
brought on a warranty of goods, as well as any other 
parol contract, yet 1t is, comparatively, a recent thing that (444) 
it was brought in such cases. Its propriety seems to have 
been questioned as late as the case of Stewart v. Wilkins, Doug., 
18; and it cannot be said to have been judicially settled earlier, 
though the action had been sometimes brought. It was ques- 
tioned on the ground that the action on the case in tort was the 
established reinedy, and, therefore, the proper one. It was, 
however, held that either of the actions would he upon an ex- 
press warranty. Afterwards it was attempted to give another 
turn to the matter in the opposite direction, namely, by con- 
tending that assumpsit was the peculiar remedy on a false war- 
ranty, and that the declaration could not be in fort, unless it 
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alleged a scienter; which was as much as to say that the action 
on the case would not lie on the warranty, but only on the 
cheat. Werilramson v. Allison, 2 East, 446. But there were so 
many precedents of actions in tort for a false warranty as to 
show clearly that it had been formerly the common remedy, if 
not the only one, in use, and to induce the judges to sustain it. 
Tt was, accordingly, there held that the declaration might be in 
tort without alleging a scienter, and, if it be alleged in addition 
to the warranty, that it need not be proved. The doctrine of 
the case is that when there is a warranty, that is the gist of the 
action, and that it is only when there is no warranty that a 
scienter need be alleged or proved. It is nearly half a century 
since the decision, and during that pericd the point has been 
considered at resi, and many actions have been brought in tort, 
as well as ex contracitu, on false warranties. 1 Chit. PL, 956, 
429; 2 Chit. Pl., 279. There is no doubt as to the propriety 
of joining the two counts; for it is an action on the case, and 
the counts, being both in tort, are compatible. If it were other- 
wise, 1t would not be material in this case, as the evi- 
(445) denee applied to the second count, and the instructions 
to the jury referred to it alone, and therefore the verdict 
might be amended by entering it on that count only. West v. 
Rathdge. 15 N. C., 31. 
Per Curiam. Judgment aflirmed. 


Cited: Blanton v. Ward, 49 N, C., 53838; Chamberlain rv. 
Robertson, 52 N.C., 13; Ashe v. Gray, 90 N. C., 139. 


WILLIAM RICHMOND v. JOTIN FUGUA. 


After a debt had been barred by the statute of limitations. the debtor 
said to the creditor. “Unless J. R. had paid it for me, it is a just 
debt. and I will pay it’: and again, “It is a just debt and I will 
pay it. if I cannot prove that it has been settled by J. R.”: Held. 
that the case was thereby taken out of the statute. By such 
declarations the onus of proof that the debt had been paid rested 
on the defendant. 


Apprat from the Superior Court of Law of Caswertz, at Fall 
Term, 1850, Manly, J.. presiding. 

The suit is assumpsit for money paid for the defendant, as 
his surety. It was commenced 20 November, 1848. Plea, stat- 
ute of limitations. On the trial the evidence was that the plain- 
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tiff was the surety for the defendant to one Long, and that the 
plaintiff paid the debt in 1840, at which time the defendant 
resided in another State. In 1848 the defendant returned to 
this State, and, a short time before this suit was brought, the 
plaintiff requested payment from the defendant, and, in the 
conversation between them about this debt, the defendant said, 
“Unless John Richmond has paid it for me, it is a just debt 
and I will pay it,” and in another conversation on the 

same subject the defendant said to the plaintiff, “It 1s a (446) 
just debt, and I will pay it, if I cannot prove that it has 
been settled by John Richmond.” John Richmond, who was 
referred to by the defendant, was present in court at the trial, 
but was not called upon by either party. The point made was 
whether there was such a promise or acknowledgment on the 
part of the defendant as revived the debt and entitled the plain- 
tiff to recover. The court held that there was, and after a ver- 
dict and judgment for the plaintiff the defendant appealed. 


Kerr for plaintiff. 
S. P. Hill for defendant. 


Rurrin, C. J. The Court thinks the judgment should be 
affirmed. There is not only an acknowledgment of the original 
justice of the debt, and of its being just still, with the proviso 
only that it had not been paid by a particular person named, 
but also an express promise, then, to pay the debt unless or if 
the defendant could not prove the payment had been made by 
that person. The defendant undertook, in substance, to prove 
payment by an individual named, or, upon failure thereof, to 
pay the money. Upon the strength of that undertaking the 
onus was on the defendant, since he designated, with precision, 
the fact on which he relied for his discharge, and the person by 
whom he engaged to establish the fact affirmatively. 

Per CrreiaM. Judgment affirmed. 


Cited: Kirby v. Mills, 78 N. C., 125. 
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(447) 


JAMES TAYLOR v. JOHN W. STEDMAN. 


1. Where a plaintiff in an action of assumpsit, in order to bar the 
operation of the statute of limitations, gives in evidence words 
used by the defendant, the language must be such as, without 
straining, imports a willingness and intention thereby to assume 
the debt. or amounts to an equivocal acknowledgment of its 
subsistence and obligation. 


2. In a conversation between the plaintiff and the defendant, in rela- 
tion to the matter in dispute, the former said to the latter, “That 
matter about Frank’s hire in 1842 must be fixed.” when the 
latter asked, “Will not other notes or judgments do instead of 
my note?’ and the plaintiff remarking, “Yes, if they are good.” 
nothing further passed between them: Held, that the defendant’s 
expressions did not revive the debt and bar the operation of the 
statute. 


Appeat from the Superior Court of Law of CuarHam, at 
Fall Term, 1850, Manly, J., presiding. 

This action is ‘assumopsit for the hire of a slave named Frank, 
for the year 1842. The suit was brought on 25 August, 1848, 
and the defendant pleaded non assumpsit and the statute of lim- 
itations. After establishing the hiring and the price, the plain- 
tiff gave evidence of a conversation between him and the de- 
fendant in 1845, in which the plaintiff demanded the payment 
of this and other debts from the defendant, and the latter denied 
that he owed the plaintiff on any account, and insisted particu- 
larly that he had paid him for Frank’s hire, and thereupon the 
plaintiff produced a note, given to him by the defendant on 
another account, on which there was a balance due, and con- 

tended that the hire of Frank had not been paid. The 
(448) plaintiff gave further evidence of another conversation 

between the parties in 1848, in which the plaintiff said, 
“That matter about Frank’s hire for 1842 must be fixed,” and 
the defendant, in return thereto, asked the plaintiff, “Will no 
other notes or judgments do, instead of my note?” and the plain- 
tiff replied, “Yes, if they are good”; and nothing further passed 
between them. The court instructed the jury that “the conver- 
sation between the parties in 1847 or 1848, wherein the defend- 
ant proposed to pay the debt in other notes or judgments, was 
an acknowledgment of a subsisting debt, which repelled the 
operation of the statute of limitations.” The jury found for the 
plaintiff, and the defendant appealed from the judgment. 


J. H. Haughton for plaintiff. 
W. H. Haywood for defendant. 
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Rurrin, C. J. The Court does not concur in the directions 
to the jury. The defendant is entitled to have his words fairly 
construed, so as to ascertain his real meaning, and the statute 
must stand as a bar, unless his language be such as, without 
straining, imports a willingness and intention thereby to assume 
the debt, or amounts to an unequivocal acknowledgment of its 
subsistence and obligation. Here it was supposed by his Honor 
that the defendant proposed to pay the debt, and that the 
requisite acknowledgment was to be implied from the proposal. 
But there was in truth no such proposal. The defendant, upon 
being pressed by the plaintiff to adjust the dispute about this 
demand, only inquired whether the plaintiff would take notes 
on other people instead of his, which is very different from 
directly proposing payment in that manner, since his willing- 
ness to settle the controversy in that way might depend much 
on the value of the securities to be transferred, and his 
liability on them. Hence, where the plaintiff said they (449) 
must be good, the defendant proceeded no further in 
making either an inquiry or proposal. If, however, there had 
been a distinct proposal to give the plaintiff particular notes or 
judgments, the requisite promise or acknowledgment could not 
be inferred therefrom, by itself, for that would convert an offer 
to pay in notes or a horse into a promise to pay in cash, though 
so very different, since an offer to pay in notes, like one to give 
a smailer sum than the alleged debt, is rather a ‘proposal of com- 
promise than assuming the debt anew, which brings the case 
within that of Wolf v. Fleming, 23 N. C., 290. 

Per Crriam. Judgment reversed, and venire de novo. 


Cited: 8S... 35 N. C., 98. 


ROBERT CAFFEY anv Wire v. ROBERT C. RANKIN. 


On a petition, under our act of Assembly, for permission to emancipate 
a slave, the right of property in the slave cannot be determined. 
If a claim of right in the property, supported by affidavit or 
otherwise, is set up in opposition to the right asserted by the 
petitioner, the court should stay proceedings on the petition un- 
til this matter can be determined between the parties in an action 
at law or in equity. 


AppreaL from the Superior Court of Law of Guitrorp, at 
Spring Term, 1849, Battle, J., presiding. 
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This was a petition filed at the Spring Term, 1848, of Guil- 
ford Superior Court, for permission to emancipate a negro boy 
named Alvis, and other slaves named. The petition in sub- 

stance sets forth that some time about 1837 James Davis 
(450) died, having first made and published his last will and 
testament, which was afterwards admitted to probate, 
and his widow, Sophia Davis, who was named therein sole 
executrix, duly ‘qualified as such; that the said Sophia Davis 
died about 1848, having duly made and published her last will 
and testament, which was duly admitted to prebate, but of 
which she appointed no executor: that the petitioner, Robert 
Caffey, has been duly appointed administrator with the will an- 
nexed of the said James Davis, and the other petitioner, Jane 
Caffey, administratrix, with the will annexed of the said Sophia 
ae The petition further set forth that the said James 
avis by his said will, among other things, bequeathed and 
directed as follows: “One negro girl nance Nelly, and one 
mulatto named Nehemiah, I give them to my wife (said So- 
phia) during her natural life or widowhood, then to my son, 
Michael C. Davis, to him and his heirs forever, except Nelly 
and Nehemiah are to be free, if they can comply with the requi- 
sition of the law of this State; and if they cannot comply with 
the law to be free, and Michael C. Davis should die, without any 
heirs of his body, Nehemiah and Nelly may choose their own 
hones, where they like to live, and is to be sold privately at the 
valuation of two men.” That, between the making of the will 
of the said James Davis and his death, the slave Nelly had one 
child named Wright, which was sold by the said Sophia as 
executrix to one M. C. Davis is, who afterwards sold and con- 
veyed the same back to the said Sophia; and that after the 
death of the said James Davis the said Nelly had another son 
by the naine of Alvis. The petition further sets forth that 
Michael C. Davis, son of the testator, James Davis, 1s dead, 
leaving an only child, the defendant James C. Davis, an infant, 
of whom Robert C. Rankin is guardian. The petition further 
sets forth that the said Sophia Davis, by her last will, among 
other things, bequeathed and directed as follows: “TI 
(451) give and bequeath to my grandson, James C. Davis, the 
only son of my son Michael Caffey Davis, deceased, one 
Negro boy named W right and one negro boy named Alvis, on 
condition, if Nehemiah and Nelly, their father and mother, 
comply with the laws of this State and go free, it is my will 
they should go with them. and not be kept back on account of 
their age, and if not, then these negroes, Wright and Alvis, 
must stay with their father and mother, and not be hired out; 
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and if not, they must have the same chance of their father and 
mother in choosing homes, and be sold to the same person at the 
valuation of the same two men that value their father and mother 
according to my husband’s (James Davis) will; and if James C. 
Davis dies, not leaving no heirs of his own body, and these ne- 
groes cannot comply with the requisitions of the laws of this 
State and choose their homes and is valued, the money, on con- 
ditions if James C. Davis leaves no child of his own, if he does 
it is theirs, if not, it must go to the use of my stepchildren. It 
1s my will they never shall be parted from their parents.” The 
petition further sets forth that Nehemiah is about the age of 
forty-five, Nelly about forty, Wright about twelve and Alvis 
about nine years of age, that the petitioners are desirous to 
emancipate all four of the said slaves, as requested in the said 
wills, but that Robert C. Rankin, as guardian of the infant, 
James ©. Davis, objects thereto, so far as regards the boy Alvis. 
The petition further sets forth that the said Sophia willed and 
bequeathed to the said James C. Davis other property, greater 
in value than the said boy Alvis, and that the petitioners are 
advised that the said James C. Davis cannot hold both with 
and against the will of the said Sophia, and that, if he takes 
the legacy given him in the said will, he cannot refuse to let the 
said boy Alvis be emancipated; and the petitioners aver that 
they are ready and willing to give the bonds and security required 
by law to emancipate all of the said slaves. 

The petitioners then pray that advertisement may be (452) 
made, according to law, that James C. Davis, by his 
guardian, Robert C. Rankin, be made a party defendant, and 
that the court will grant them permission to emancipate the 
said slaves, according to law, and will make such other orders, 
decrees, and grant such further rehef as the nature of their case 
may require, ete. 

Whereupon advertisements were ordered and made, and a 
subpeena issued and executed, according to the prayer of the 
petition. 

At the Fall Term, 1848, of the said court, Robert C. Rankin, 
as guardian of the said James C. Davis, by leave of the court, 
filed an answer in behalf of his ward, in substance and to the 
effect folowing: That he admits the execution and probate of 
the respective wills of James and Sophia Davis, and that the 
petitioners are the administrators with the wills annexed of the 
said testators, respectively; the death of M. C. Davis, leaving an 
only child, the defendant James C. Davis, of whom the defend- 
ant Robert is the guardian; the birth of the negro children 
Wright and Alvis, at the times stated, and the purchase of 
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Wright by Michael C. Davis, all as set forth in the petition. 
But he denies that Wright was resold to Sophia Davis, and 
prays strict proof thereof. He submits that this proceeding is 
in a court of law, and that a court of law has no power to com- 
pel an election; that even a court of equity would not do so in 
a case like the present, for the reasons he assigns. He avers 
that he objects to the emancipation of all the slaves named, and 
prays to be dismissed, ete. 

Repheation was taken and commissions issued. 

At Spring Term, 1850, the following decree was made by the 
court: 

This case coming on to be heard, upon the petition, answer 
and agreement of the parties, which is in the following words, 

to wit: “In this case it is agreed that advertisement hath 
(453) been made according to law: that James Davis made 
his will at the time it bears date: that Sophia Davis died 

9 January, 1848, and made her will at the time it bears date; 
that James Davis died in April, 1827; that the slaves, Nehe- 
miah and Nelly, are husband and wife, ‘and were so at the date 
James Davis made his will; that the slave Nelly had one child, 
to wit, Wright, between the making of the will of James Davis 
and his death, which said slave, Wricht, the said Sophia, as 
executrix of her husband, James Davis, sold at public auction 
to Michael C. Davis for $150, then an infant some twelve 
months old, and duly executed a bill of sale to the said Michael; 
that the said Michael afterwards sold io the said Sophia Davis 
the said slave, Wright, for $150; that he conveyed him by bill 
of sale, and the said Sophia held the said Wright as her own 
property until her death, and that after the death of James 
Davis the negro woman Nellv had the other child Alvis.” It 
is considered, ordered, adjudged and decreed by the court that 
the petitioners may emancipate the slaves mentioned in the 
petition, to wit, Nehemiah, Nelly and Wright, and that they 
have leave to emancipate the said three slaves, when they shall 
enter into bonds, with two sureties, each good and sufficient, 
payable to the State of North Carolina in the sum of $1,000 for 
each of the said slaves, Nehemiah, Nelly and W right, condi- 
tioned that the said slave or slaves shall honestly and correctly 
demean themselves while they shall remain within the State of 
North Carolina, and that they and each of them will, within 
ninety days after the granting of the prayer of the petition, 
leave the State of North Carolina, and never afterwards come 
within the same. 

And the court, being of opinion on the whole case and on the 
proper construction of the two wills, made also a part of the 
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case, that the petitioners or either of them did not have the 
right and power to emancipate the negro slave child, 
Alvis, born after the death of the testator, James Davis, (454) 
on the ground stated in the petition or any other, con- 
sidered and adjudged that the prayer of the petitioners to eman- 
cipate the said slave, Alvis, be refused. 

From this judgment the petitioners prayed for and obtained 
an appeal to the Supreme Court. 


H,. W. Miller for plaintifts. 
Morehead for defendant. 


Pearson, J. We do not concur in the view taken in the court 
below of the proceedings under sec. 59, ch. 111, Rev. St., in re- 
gard to the emancipation of slaves. In that court it was as- 
sumed that the right of property and the authority of the execu- 
tor might be contested and their rights adjudicated, and, con- 
sequently, that there was an appeal to this Court. | 

On the contrary, we think the proceeding is ex parte under 
section 57. The title of the petitioner is presumed to be un- 
questioned. Under section 59 the authority of the executor is 
taken for granted, the court gives no judgment, but merely 
grants permission to emancipate, upon being satisfied that due 
advertisement has been made and the bonds required executed. 
This permission to emancipate does not bind the rights of third 
persons. There is no “adversary suit,’ and consequently no 
right of appeal. The proceeding does not fall under the first 
section or within either the cases enumerated in the second sec- 
tion of ch. 4 of the Rev. St. But it is asked, Why require ad- 
vertisement if there is no right of contestation? The answer is, 
because the interest of the real owner may be prejudiced by 
having his slave under this ex purte proceeding apparently con- 
verted into a free person, and sent out of the State, and the 
petitioner may not be able to answer in damages for the money. 

If the petition be under section 57 and the right of 
property is disputed, upon this suggestion, supported by (455) 
proper affidavit, the court ought to suspend the proceed- 
ings until the right can be settled in the proper action at law. 
If the proceeding be under section 59 and the authority of the 
executor is disputed, upon this suggestion properly supported, 
the court ought to suspend the proceedings until the power of the 
executor can be settled by a declaration of the mghts of the 
parties in a court of equity: in analogy to the proceeding under 
a petition for partition, when, if the party sets up claim in sev- 
eralty, an action at law must be brought. 
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In this case, for instance, it is suggested that, as the woman 
Nelly was given to Sophia Davis for life, remainder to Richard 
Davis, the boy Alvis, after the testator’s death, belongs to the 
personal representatives of Richard Davis, and Sophia Davis 
could not by her will give any authority to emancipate. The 
right of property, therefore, as well as the authority, is dis- 
puted, and these questions cannot be settled in an ex parte pro- 
ceeding. At all events, they cannot be conclusively settled, so as 
to bind the representatives of Richard Davis. So it may be sug- 
gested that as James C. Davis takes other property under the 
will of Sophia Davis, he ought to be put to his election. These 
are interesting questions, which can only be decided in equity. 
It manifestly was not the intention of the statute that such 
questions should be settled under a petition for permission to 
emancipate slaves. 


Per CvUrIaM. Appeal dismissed. 
(456) 


DEN ON DEMISE OF WILLIAM BADHAM ET aL. v. JOHN COX. 


1. When a vendor of land retains the title, as a security for the 
purchase money, and a balance remains due, the vendee has not 
such an interest as is Nable to execution under the act, Rey. St., 
ch. 45, sec. 4, so as to divest the legal title of the vendor. 


bo 


. Under a venrditioni erponas against land, the sheriff can sell only 
that which he could have sold under the fi. fa. on which the 
vrenditiont erponas issued, while such fi. fa. remained in his hands 
unreturned. 


. If the defendant in an execution has no interest in land which 
is subject to be levied on while the fieri facias remains in the 
hands ot the sheriff, unreturned, but, after the return he ac- 
quires a title, which is subject to execution, this subsequently 
acquired title cannot be sold under a venditioni exponas issuing 
upon such fieri fucias. 


ew) 


4. Such subsequentiy acquired title shall not operate as an estoppel 
in favor of a purchaser at a sale made under such venditiond 
erponas, The law only sells estates under its process, and not 
the chances of an estoppel. 


Arprat from the Superior Court of Law of Cuoway, at a 
Special Term in December, 1850, Battle, J., presiding. 

This was an action of ejectment. 

Upon the trial the case appeared to be as follows: The de- 
fendant, Cox, was seized in fee of the premises, being a wharf 
and store in the town of Edenton, and on 1 January, 1843, con- 
tracted for the sale of them to one George Bordon, in fee, for 
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the price of $2,500, payable as follows: $1,800 on 1 May, 1848, 
and $700 on 1 January, 1849; and a conveyance was to be made 
when the purchase money with the interest thereon should 

be fully paid, but, in the meanwhile, Gordon was to be (457) 
let into possession. Articles were entered into accord- 

ingly, and Gordon took possession and paid the first install- 
ment, but no part of the second. In March, 1849, judgments 
were obtained before justices of the peace by several of Gordon’s 
creditors, and executions were issued thereon, and levied on the 
premises and returned to the County Court, and in August fol- 
lowing orders of sale were made, and then writs venditionr ex- 
ponas were sued out, under which the sheriff sold the premises 
to the lessors of the plaintiff on 10 November, 1849, and made 
them a deed. On 6 May, 1849, Gordon made to Samuel T. Bond 
an assignment of all his interest “in the premises, in trust to 
sell the same and out of the proceeds pay a debt from him to 
Haynes and Goodridge”; thereafter Gordon continued in pos- 
session until 8 October, 1849, on which day Bond, in conformity 
with the assignment to him, made a contract for the sale of a 
part of the premises to’ the defendant, and Gordon went out, 
and he and Bond let the defendant into possession of that part 
of the premises which he (Cox) purchased back, and which is 
in dispute in this action. On 6 November, 1849, Cox executed 
to Gordon a deed in the following terms: 

“Know all men by these presents, that I, John Cox, of, ete., 
agreeable to a memorandum of agreement entered into with 
George Gordon, of, etc., on 1 January, 1848, to make title to a 
certain portion of wharf property known as, etc., on the pay- 
ment of, etc.: Now, therefore, in consideration of the sum of 
$2,650 being paid before the delivering of these presents, and 
to enable Haynes and Gcodridge to Hake sale and pay me, as 
also to convey to me, the said Cox, such portions of said prop- 
erty as I may purchase at said trustee’s sale, as also agreed to 
by the said George Gordon, I hereby convey the following prop- 
erty in fee simple to him, the said George, and his heirs and 
assigns forever, that is to say, the wharf, ete. Which said 
property hereby conveyed I do warrant, etc., to the said (458) 
George Gordon, and his heirs, against the Jawful claim 
of all persons.” On the same day Bond and Gordon executed 
to Cox a deed for the part of the premises claimed by the de- 
fendant in this suit, purporting to convey the same in fee. 
Thereupon the counsel for the plaintiff insisted that Gordon 
had, under the original contract between him and the defend- 
ant, such an interest as might be levied on under the fiert facias, 
and be sold under the venditioni exponas, or that, by the deed 


325 


IN THE SUPREME COURT. [33 


BADHAM v. Cox. 


on a a rs ee, 


from the defendant of 5 November, 1849, Gordon aequired 
such an interest as was liable to be sold under the venditione 
exponas and passed by the sheriff’s sale of 10 November, 1849, 
and his deed to the lessors of the plaintiff; and that the defend- 
ant was estopped to deny their title. But the court held that 
the plaintiff could not recover, and after a verdict and judg- 
ment against him, he appealed. 


‘A. Moore and Heath for plaintiff. 
No counsel for defendant. 


Rurrin, C. J. No title passed by the sheriff’s sale. When 
the vendor retains the title as a security for the purchase 
money, and a balance remains due, the vendee has not such a 
trust as is made liable to execution by section 1 of the act of 
1812, so as to divest the legal title of the vendor. That was 
settled as soon as the act passed. Consequently the constable’s 
levy was ineffectual at the time it was made and returned. It 
follows, likewise, that the sale under the venditioni exponas 
was equally inoperative, notwithstanding the debtor may have 
acquired the legal title while the sheriff had the latter writ in 
his hands. The ease may be considered as uf the fiera facias 
had been issued from a court of record and directed to the 

sheriff. The debtor’s interest in the premises could not 
(459) have been sold or taken under it at any time before its 

return, Inasmuch as it was not subject to execution; and, 
if there had been a sale under the frere factas, the subsequently 
acquired legal estate would have been unaffected by it, because 
the law only sells estates under its process, and not the chances 
of an estoppel. Flynn v. Williams, 23 N. C., 509; Gentry tv. 
Wagstaff, 14 N. C., 270. It must be the same with the sale 
under the venditiont exponas, since that was founded upon the 
levy, which was made and returned when the debtor had no 
estate. That results from the effects of a fiert facias on land 
and from the peculiarity of the venditiont exponas. The levy 
of the flert factas does not vest either the title or the possession 
of land in the sheriff, but merely confers on him the power to 
sell the debtor’s estate or interest, such as it is, while he has the 
writ in his hands before the return day. Barden v. McKinwie, 
11 N. C., 279. If a title accrue to the debtor after the levy, but 
while the ft. fa. is in force, no doubt it may be sold, and will 
pass by the sale of the land, simply, without special reference 
to the new title; for it 1s within the mandate of the writ under 
which the sale is made. That may be true, also, when a sale 
was not made on the ft. fa., but on a venditiont exponas, but a 
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title accrued to the debtor between the levy and the return of 
the fi. fa. But it seems clear that the venditions exponas does 
not attach to an estate acquired by the debtor after the return 
of the fiert facias. In respect to chattels, that writ confers no 
authority to take or even sell them, but is merely to compel the 
sale of property before vested in the sheriff and in his posses- 
sion, which he might sell without the writ. It 1s, indeed, other- 
wise in respect to realty. There the office of the writ is to con- 
fer an authority on the sheriff, as well as to compel him to sell. 
But it is not an authority to take anything. It is merely to sell 
the land, and that only, which the levy of the fiert factas placed 
in custodia legis and appropriated to the satisfaction of 

the debt, and which is identified in the writ. The vendi- (460) 
tiont exponas, therefore, relates to the fierz faczas, and 

is a warrant to the sheriff to do then what he might have done 
under the fiert faczas while it was in force; and it can have no 
other effect. Tarkinton v. Alexander, 19 N. C., 87; Smith v. 
Spencer, 25 N. C., 265. The levy of the fiera facias created a 
specific lien on the estate of the debtor as it was at the teste of 
the writ and at any time between the teste and the return, which 
could not be enforced by virtue of the fiert faczas itself, as it 
might be as to personals, but required a venditiont exponas for 
that purpose. Still the latter writ gave no more power to sell 
than the sheriff once had under the fiers factas, if he had exer- 
cised it when he had the fiers facias; because its object is only 
to have a sale of what was lawfully taken on the fiert facias, 
and nothing more. An estate in this land which accrued after 
the venditiont exponas sued is, therefore, no more subject to it 
than any other tract of land, purchased out and out in the in- 
terim, would be; for, in a legal sense, the one was no more 
levied on than the other. It is unnecessary, therefore, to inquire 
into the operation of the deeds between the defendant and Gor- 
don and Bond; for, supposing Gorden to have gained a title 
thereby, which was lable to execttion, it was not liable to the 
particular execution under which 1t was sold. For that reason 
the judgment must be affirmed. 

Per CURIAM. Judgment affirmed. 


Cited: Carson v. Smart, 34 N. C., 372; Walton v. Jordan, 
65 N. C., 172; Moore ». Byers, 1b., 248; Swann v. Myers, 75 
N. C., 594; Peebles v. Pate, 90 N. C., 355; Gentry v. Callahan, 
98 N. C., 449, 50. 
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Dor oN DEMISE oF HENRY BULLARD v. GEORGE T. 
BARKSDALE. 


1. It is established, as a general proposition, that from a long and 
peaceable possession of land, upon a claim of the right, a pre- 
sumption arises that the possession was rightful, and therefore 
was under such grant, deeds and assurances as are necessary to 
impart to it that character. 


2. The presumption is not deduced as an inference of fact from the 
possession, aS evidence merely and according to its influence on 
the minds of the jury, in producing or failing to produce a con- 
viction that the presumption is according to the truth, but the 
deduction is made, without regard to the very fact, by a rule 
in the law of evidence. 


8. The force of this presumption is not destroyed or tn any degree 
repelled by evidence which renders it probable that, in truth, 
a grant was not issued. 


4. The grant is presumed, not because the jury believed that one is- 
sued, but because there is no proof that it did not issue; indeed, 
in the nature of things, it would seem that there can be no 
sufficient negative proof of the kind supposed. 


5. Where a long possession, under a claim of title by a grant, as in 
this case of forty-seven years, has been proved, and to rebut 
the presumption it was shown that the party so claiming was 
unable to produce a grant, declared his belief that it never 
existed, and made efforts to obtain another grant; the court 
ought not to have submitted to the jury, upon this evidence, to 
find whether there was a grant or not. but should have in- 
structed them that, from the possession alleged, they should pre- 
sume a grant, and, as matter of law, that there was no evidence 
to oppose and repel the presumption. 


Apres from the Superior Court of Law of Sampson, at Fall 
Term, 1850, Battle, J., presiding. 
This was an action of ejectment. 
The premises are situate in Sampson County and contain 
440 acres, and were granted to the lessor of the plaintiff 
(462) in 1845, who instituted this suit in May, 1846. The de- 
fendant gave evidence at the trial that, in 1847, he pur- 
chased the premises from a person then 1n possession, and im- 
mediately entered and had been in actual possession of them 
ever since, and that his vendor and those under whom he 
claimed had been in the actual continued possession of the 
premises from 1777 to 1847, claiming them as their own, under 
known and visible boundaries. On the part of the plaintiff evi- 
dence was then given that, in 1844, the defendant said he could 
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not find a grant for the land, and that one Black, a surveyor, 
had said to him that some one might trouble him, and advised 
him to enter it and get a grant; that the defendant accordingly 
made an entry (after that of the lessor of the plaintiff) and 
took out a warrant and had his survey made and sent it to 
Raleigh by a messenger in haste, for the purpose of being be- 
fore the lessor of the plaintiff in getting a grant, if he could. 

The counsel for the defendant insisted that, by reason of the 
long continued and peaceable possession of the premises by the 
defendant, and those under whom he came in, claiming them as 
their own, a presumption of a grant from the State, prior to 
that made to the lessor of the plaintiff, arose, and that, for that 
reason, the plaintiff could not recover. The court declined giv- 
ing the instruction in that form, but directed the jury that if 
they believed the defendant, and those under whom he claimed, 
had been in possession of the land under known and visible 
boundaries for the period alleged by him, they were bound to 
presume that the defendant, or one of those under whom he 
claimed, had a grant for it, unless they were satisfied from other 
evidence offered that, in fact, no such grant existed. 

The counsel for the defendant further moved the court 
to instruct the jury that if they found such a possession (463) 
on which a grant was to be presumed by them according 
to the foregoing instruction, there was no other evidence offered 
in this case which could rebut that presumption, and that the 
defendant was entitled to a verdict. But the court refused to 
give this instruction, and directed the jury that the declarations 
and acts of the defendant, respecting a grant, were evidence 
tending to rebut the presumption, which was proper to be con- 
sidered by the jury, and the court would not intimate an opinion 
whether it was sufficient for that purpose, but that the jury 
were the judges of its weight, and were to consider whether 
those declarations and acts were the results of knowledge or of 
ignorance and mistake in the defendant, as one might by mis- 
take admit that he had no title, when he had a good one. There 
was a verdict for the plaintiff on which judgment was entered, 
and the defendant appealed. 


D. Reid, with whom was Dobbin, for plaintiff. 
Strange and W. Winslow for defendant. (465) 


Rurrin, C. J. There have been so many adjudications upon 
titles set up under the presumption of conveyances, from an- 
cient and continued possession, after full discussions, that one 
is under no necessity of going back to the nature and grounds 


329 


IN THE SUPREME COURT. [33 


i rm a re ne er 


BULLARD v. BARKSDALE. 


of the presumption, in order to consider them in detail. It 
is sufficient to say that it is established, as a general propo- 
sition, that from a long and peaceable possession, upon a 
claim of the right, a presumption arises that the possession 
was rightful, and, therefore, was under such deeds and as- 
surances as are necessary to impart to it that character. The 
presumption is not deduced, as an inference of fact, from the 
possession, as evidence merely and according to its influence 
on the minds of the jury in producing or failing to produce a 
conviction that the presumption is according to the truth; but 
the deduction is made without regard to the very fact, by a vale 
in the law of evidence. It is a rule of reason and of policy, cal- 
culated to make men diligent and active in asserting their rights 
before proofs, once existing, may be lost, and while there 
(466) is no insuperable difficulty in ascertaining the real truth. 
If, indeed, one enter for a particular estate or under a 
particular title, and the nature of the original entry be shown, 
then the presumption that the possession, though very long, was 
upon a claim of the possession to the estate, does not arise as a 
legal inference ; and it can inure to transfer the estate only when 
the possession is so very long and upon a claim of right as, with 
other circumstances, to induce the actual belief that, subsequent 
to the possession taken, there were other dealings upon which 
conveyances were in fact made. That, however, concerns 
mainly transactions between individuals touching estates already 
vested in one of them; for, considering the state of our law 
respecting the public domain, its management and disposition 
to private citizens, it is seldom, if ever, to be supposed that pos- 
session is taken of any part of it for any particular estate or 
purpose which can give a character to a long possession, by 
which it may be disconnected from the purpose in the possessor 
of obtaining the absolute title from the State, or from the ap- 
parent exercise of the rights of one who 1s already the owner of 
the land by having a orant for it. The only question in such 
cases is whether the possession has been long enough to justify 
an impheation against the sovereign from the laches of the pub-_ 
lic servants, and the omission of private persons to appropriate 
the land. But it is manifest, from the necessity which gives 
rise to the presumption, and from its nature, that it is not sup- 
posed to establish as a fact that a grant was issued ; and that its 
force is not destroyed or in any degree repelled. by evidence 
which renders it probable that in truth a grant was not issued. 
If that were the sort of presumption the law raises, or if it could 
in that way be repelled, it would poorly serve its purpose, and 
be, really, worth nothing. For, as to the actual probability upon 
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the point, the facts that the grant is not produced, that 

it does not appear upon the registry in the county, and (467) 
that no counterpart is enrolled in the Department of 

State, and no survey or entry is exhibited, nor credit for the 
payment of the purchase money at the treasury, would, in every 
case, constitute a mass of evidence which could not fail to over- 
turn the artificial presumption we are considering, and is in 
itself much stronger in its tendency to repel the presumption 
than the acts and declarations of the defendant which were 
offered in this case. But, as first remarked, it 1s hardly pre- 
tended in any case that a grant was actually made out; for it 
was truly stated by Lord ! Mansfield, i in Hldridge v. Knott, ‘Cowp. - 
215, that the court often told the jury to presume a grant from 
long possession, when there was no idea that the jury believed 
or the court thought they onght to believe, in the particular 
ease, that a grant had been made, and when it was not probable 
it had; the fact being presumed upon a principle of quieting 
possessions. These probabilities to the contrary, therefore, do 
not at all answer the presumption. The same position is very 
distinetly laid down in Reed v. Harnhart, 32 N. C., 516; and 
in that all the judges concurred. It is there said that the grant 
is presumed, not because the jury believe that one issued, but 
because there is no proof that it did not issue. Indeed, in the 
nature of the thing, it would seem that there can be no sufficient 
negative proof of the kind supposed; for, whatever probabilities 
may be shown that there was no grant in fact, yet the proba- 
bility of its existence remains, which is sufficient to serve the 
presumption created by ae possession under a claim of title 
by a grant. Such 
being ‘for forty-seven years. That constitutes a title under a 
presumed grant. The existence of the grant, thus presumed, is 
not disproved by the inability of the party to produce it, or 
even by his declaration of a belief that it never existed— 

much less by his efforts to obtain another grant, since he (468) 
might wish it as the most direct and permanent evidence 

of title. Indeed, the obtaining of a new grant does not disprove 
the existence of a former one, nor even render it highly im- 
probable, where there has been a long possession, as under an 
old grant; for there 1s nothing inconsistent in a person’s mak- 
ing sure his title by further conveyances, and especially in get- 
ting a patent, which proves itself, instead of relying on witnesses 
to establish an ancient possession under a claim of right, as a 
foundation for presuming a grant. A second grant could only 
show the party’s caution and vigilance, evinced in making out 
a title under two distinct grants—-the one presumed to have 
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existed and the other shown to be existing. Hurly v. Morgan, 
18 N. C., 425. The Court therefore holds it to have been erro- 
neous to submit this question to the jury on this evidence, as 
one of fact to be found by them according to the weight they 
might give to the circumstances as evidence to their minds. The 
instruction ought to have been that, from the possession alleged, 
they should presume a grant, and, as matter of law, that there 
was no evidence to oppose or repel the presumption. 
Per Curtam. Judgment reversed, and ventre de novo. 


Cited: Mason v. McLean, 35 N. C., 265; Rhodes v. Chandler, 
55 N. C., 34; Melvin v. Waddell, 75 N. C., 366; Davis v. Mc- 
Arthur, 78 N. C., 360; Osborne v. Anderson, 89 N. C., 262; 
Bullard v. Hollingsworth, 140 N. C., 638. 


(469) 


THOMAS E. POWELL, ADMINISTRATOR, ETC., V. JOHN 
FELTON ET AL, 

1. When a man claims title under color of title and seven years’ pos- 
session, it is not evidence of the adverse possession that he had 
put the wife of one who claims to be the owner of the land in 
possession. When a husband is in possession, he is not deprived 


of it by any arrangement between his wife and a third person, 
pretending to own the land and to put her in possession. 


2. The provisions of the act of 1846, ch. 1 (Pamphlet Laws), do not 
apply to a case where an administrator of the deceased was 
appointed before 1 February, 1847, though that administrator be 
dead. and an administration de bonis non be granted subsequently 
to that date. when the act was to go into operation. 


AppEaL from the Superior Court of Law of Gates, at Fall 
Term, 1850, Caldwell, J., presiding. 

This is a petition filed in August, 1847, by the administrator 
de bonis non of Elisha F. Hare, to sell a tract of land under the 
act of 1846, ch. 1, which makes real estate personal in certain 
cases. The intestate died in 1846, and administration was 
granted in that year to a person who died in 1847, and in 
August, 1847, the letters were granted to the petitioner. The 
intestate had no child, but left his father and brothers and sis- 
ters, who were his heirs at law and are defendants. The peti- 
tion states that the intestate died indebted to several persons 
in particular sums mentioned, and that he left no personal 
assets, but died seized in fee of the tract of land described in 
the petition, and that it was necessary to sell the same for the 


D2 


N.C] DECEMBER TERM, 1850. 


POWELL VV. FELTON. 


nn 


payment of those debts, and prays that such sale be made. The 
heirs at law made no resistance. But one John Felton 
claimed the premises under an alleged sale and convey- (470) 
ance made to him by one Norfleet, and applied to the 
County Court to have an issue made up to try the title, which 
was allowed. On his motion the petition was then dismissed 
by the County Court, but without any cause assigned in the 
record, and an appeal was taken by the petitioner. In the 
Superior Court the counsel of Felton objected that the peti- 
tion could not be sustained because administration on the intes- 
tate’s estate had been first granted in 1846, and therefore the 
case was not within the act. But the court held that 1t was 
within the spirit and equity of the act, and denied the motion; 
and a jury was then impaneled on the issue. On the trial evi- 
dence was given that in 1824 Thomas Hare conveyed the prem- 
ises in fee to the intestate, then an infant of tender years, and 
delivered the deed and the possession of the premises to Jesse 
L. Hare, the father of the intestate, to be held for his said son; 
and that the said Jesse L. and the intestate lived together on 
the premises until the death of the latter in 1846. Felton then 
gave in evidence a deed for the premises, made to him by Nor- 
fleet in 1833, reciting that Norfleet had purchased the land at 
sheriff’s sale for taxes, as the property of the intestate. And 
he gave further evidence that in the year 1833, he (Felton) put 
the wife of the said Jesse L. in possession of the premises, to 
hold the same during her life, and that thereafter the said Jesse 
L., his wife, the intestate, and their other children, continued 
to live there as one family, as they had done before, until the 
death of the intestate, and up to the present time. And evi- 
dence was further given on the part of said Felton that the 
intestate, about a year before his death, said the land belonged 
to said Felton. 

The counsel for Felton prayed the court to instruct the jury 
thereon that the possession of the premises by his tenant, 
the wife of Jesse L. Hare, from 1833 to the death of the (471) 
intestate, under the color of title constituted by the deed 
from Norfleet, vested the title in him. But the court refused to 
give that instruction, and directed the jury thatif Jesse L. Hare 
took possession and held for his said son, his possession did not 
become opposed to his son by reason that Felton professed, as 
stated, to put the wife of the tenant into possession. The jury 
found that Felton was not entitled to the premises, and the 
intestate, Elisha L. Hare, was seized of the same in fee at the 
time of his death. After judgment against Felton for costs, 
he appealed. 
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A. Moore for plaintiff. 
Heath for defendants. 


Reurrin, C. J. Besides the points made at the trial, there 
are others arising on the facts stated in the record which would 
be worthy of consideration, if needful to the decision of the 
pending appeal. One, for instance, is whether, notwithstand- 
ing the broad terms of section 18 of the act of 1946, “when the 
land shall be claimed by another under any pretense whatso- 
ever,” a stranger who sets up a title adverse to the deceased is 
within the act, so as to enable the administrator to make him a 
party to the netition in order to determine the property; or 
whether those terms are not rather to be construed in reference 
to sections 4, 11 and 12 and thus confined to persons “‘interested 
in the said estate” of the deceased, either as heir, devisee, mort- 
gagee, fraudulent donee, or other person claiming under the 
deceased. Then, supposing that an adverse claim may be liti- 
gated in this form of proceeding, another question is, whether 
it must not be at the instance of the administrator, and the 
claim be set forth in the petition, or whether, as here, the adverse 

claimant may, of himself, intervene and demand an issue 
(472) upon his title. These points, however, may be passed 

over, since, supposing them for the appellant, the Court 
hold the opinion to be correct, that he has not the title to the 
premises, and, therefore, that he has no right to a reversal of 
any judgment that might have been rendered on the petition. 
He did not set up the deed to himself, as vesting the title in 
him, but only as color of title. Consequently it remained for 
him to show seven years’ possession under it, adverse to the real 
owner; and in that he failed entirely. For it cannot be in the 
least doubted that when a husband is in possession, he is not 
_ deprived of it by any arrangement between his wife and a third 
person, pretending to own the land and to put her in possession. 
So when the husband is in under one person, the character of 
his possession cannot be changed by such an arrangement and 
pretense, the husband not being, in fact, disturbed, ‘but contin- 
uing to enjoy as before. If the wife could be regarded at all as 
Felton’s tenant, yet she had no distinct possession of her own, 
as the husband and son were all the time on the land, and the 
possession would be adjudged to be with the title. J udgment 
was therefore properly rendered against the appellant for the 
costs accrued on the issue tendered “by him. 

As the appellant is thus put out of the case, it is not material 
between those parties whether the court was right or wrong in 
holding this to be a proper case for the sale under the act of 
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1846, notwithstanding administration was first granted on the 
intestate’s estate in 1846; for, 1f wrong, then, in the first place, 
it was the appellant’s folly to intervene in a matter in which no 
order could be made to his prejudice, and, in the next, having 
no title to the property, he has no interest in the question. But, 
as the appeal was from an interlocutory judgment on a collat- 
eral question, there can be no final judgment here, but the cause 
must be remanded for further proceedings between the other 
parties; and as the question is raised in the record, it 

seems proper the Court should give an opinion on it, in (473) 
ald of the parties upon these or other proceedings to 

subject the land for the intestate’s debts. Upon this question 
the opinion of the Court differs from that of his Honor. Both 
in section 4 and in section 18 it is expressly provided that the 
mode of proceeding prescribed in the act shall only be in use 
when the will may have been proven or letters of administra- 
tion granted on or after February 1, 1847. hen there is a 
will there can be no mistake as to the construction; for, without 
any regard to the date of the will or the period of the testator’s 
death, or the qualification of the executor or administrator cum 
testamento annexo, the jurisdiction is determined by the period 
of the probate of the will, and by that alone, according to the 
tenor of the act. It seems plain that the provision intended 
to designate explicitly some certain event and period for the 
important changes introduced, not only as to the mode of pro- 
ceeding to subject real estate, but as to the application thereof 
or the proceeds to the debts, so that the creditors and representa- 
tives of deceased debtors might know exactly their rights and 
duties at the different periods, before and after that day. An 
administrator with the will annexed is thus plainly exeluded, 
when the will was proved before February, 1847, though his 
letters were granted afterwards. As the reason for that provi- 
sion arises out of the rights of the creditors to preferences, it 
follows, when the original administration was before February, 
1847, that the administrator de bonis non, subsequently ap- 
pointed, stands on the same ground with the administrator with 
the will annexed, above supposed. But that is put beyond all 
question bv the additional enactment in the close of section 18 
that “the present mode of proceeding against real estate shall be 
in use in all cases when the will may have been proven 

or letters of administration granted prior to that day,” (474) 
that is, prior to 1 Februarv, 1847. Upon the grant of 

the first administration, the rights of the creditors, as between 
themselves, were determined by the law then in force, as were 
also the means of obtaining satisfaction by the various legal and 
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equitable remedies, according to the nature of the securities and 
of the assets, as legal or equitable; and the provisions under 
consideration were intended as a plain declaration that neither 
those rights nor remedies were to be interfered with in any 
existing case or any one that might arise thereafter, provided 
there had been, or should be, a probate of the deceased debtor’s 
will, if he left one, or an administrator on his estate, if intestate, 
before the first of February following, by which time it might 
be expected the new law would be generally known. Whatever 
obseurity may rest on other parts of the act or difficulties arise 
out of its provisions, those upon this point seem sufficiently 
plain, and show that the present case is not embraced in the act, 
and that it was erroneous to entertain the petition. 

The decision of the Court, however, is that there is no error 
in the judgment against John Felton, from which he appealed. 
That will be certified to the Superior Court, with directions to 
proceed as between the other parties according to right and 
justice, 

Per Curiam. Ordered to be certified accordingly. 


(475) 
THE STATF vy. DARLING CHERRY. 


Whether, when a man presents a pistol at another, threatening to 
shoot, and the pistol] is not loaded, he is guilty of an assault, 
may admit of some question; but the man charged, clearly, can- 
not be excused, unless he proves that it was not loaded. The 
State is not bound to prove that it was loaded. 


Aprrat from the Superior Court of Law of Martin, at Fall 
Term, 1849, Bailey, J., presiding. 

This was an indictment in the usual form for an assault and 
battery. Upon the trial it was proved that the prosecutor was 
a constable and had in his hands an execution against the de- 
fendant, under which he seized a negro belonging to the defend- 
ant. Whereupon the defendant, stending within a few feet of 
the prosecutor and within carrying distance of the pistol, pre- 
sented the same at the prosecutor, remarking to him, “If you do 
not turn that negro loose I will shoot you.” “by which the prose- 
eutor was put in fear. The prosecutor did not turn the negro 
loose, and the defendant immediately lowered the pistol and 
went away. 

The defendant’s counsel contended that, as it did not appear 
that the pistol was loaded, the defendant was not culty. The 
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court charged the jury that if they believed the facts deposed to 
were true, the defendant was guilty in law of an assault. 

The jury found the defendant guilty of an assault, (476) 
and from the judgment on the verdict the defendant ap- 
pealed. 


Attorney-General for the State. 
Biggs for defendant. 


Prarson, J. When a man presents a pistol at another, threat- 
ening to shoot, he puts him in fear, and gives him a legal excuse 
for a battery, and it may-be questioned whether the act can be 
excused by proving that the pistol was not loaded, without also 
proving that the other person knew that fact. In this case 
there was no proof that the pistol was not loaded, and the ques- 
tion is, Was the State bound to prove that it was loaded? We 
entirely concur with the judge in the court below. The fact 
that 1t was not loaded is a matter of excuse, and must be proved 
by the defendant. The fact was within his knowledge, and as 
by his act (actions, it is said, speak louder than words) he rep- 
resented the pistol to be loaded, he has no right to complain that 
such is prima facte taken to be the fact, unless he proves to the 
contrary. 

Per CurraM. Judgment affirmed. 


Cited: S. v. Hinson, 82 N. C., 598; 8S. v. Scott, 142 N. C., 
585. 


(477) 
THE STATE vy. ANTHONY BURROWS. 


1. The provisions of the act of 1811, ch. 814, Rey. Code, Revised 
Statutes, ch. 34, sec. 61, punishing the cheating by false tokens, 
etec., do not apply to the case of conveyances of lands. 


2. Where the charge intended to be made in such an indictment is 
that the defendant intended to cheat the plaintiff out of twenty 
aeres of Iand, the excess in quantity over thirty-five acres, the 
indictment should expressly aver that there was, in fact, such 
an excess of tweuly acres. 


3. Where the true ground of complaint was that the defendant, by 
means of a forged paper, induced the prosecutor to execute a 
deed for 3514 acres of land instead of 5514 acres, thereby de- 
frauding the prosecutor, the indictment should distinctly aver 
this fraudulent purpose; but, though this be a fraud, it does 
not come within the definition of any crime or misdemennor 
known either to the common or statute law. 
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Appeat from the Superior Court of Law of Marry, at Fall 
Term, 1850, Bailey, J., presiding. 7 
The defendant was tried upon the following indictment : 


STATE oF NorTH CAROLINa, Superior Court of Law, 
Martin County. Fall Tern, 1849. 


The jurors for the State upon their oath present, that An- 
thony Burrows, late of the county of Martin, on the first day 
of May, in the year of our Lord one thousand eight hundred and 
forty-nine, with foree and arms, at and in the county of Martin 
aforesaid, unlawfully, knowingly and designedly, a certain 
forged paper in writing as a true paper in the proper hand- 
writing of one Thomas R. Cofield, falsely, fraudulently and de- 
celtfully did exhibit to one Eli Cherry (the said Eli Cherry 
having theretofore agreed to sell to the said Anthony Burrows 
a tract of land, situate in the county of Martin, at the price of 

$1 an acre, and both the said Eli Cherry and Anthony 
(475) Burrows having requested the said Thomas R. Cofield to 

survey the said tract, in order to ascertain the number 
of acres contained, and the said Thomas R. Cofield having sur- 
veyed the same and made a plat, as requested, and delivered the 
same to the said Anthony Burrows, to be exhibited to the said 
Eli Cherry before the execution of a deed, whereby the said 
tract of land was to be conve ‘ved from the said Eli Cherry to 
the said Anthony Burrows), in and by which false and forged 
writing it was made to appear by the w riting thereof that the 
said tract of land had been surveyed by the said Thomas R. 
Cofield, and contained only thirty- five and one-half acres of 
land, by reason of which said forged paper the said .\nthony 
Burrows, on the dav aforesaid, at aid 3 in the county aforesaid, 
wilawfully, knowingly and designedly, falsely, fraudulently and 
deceitfully did obtain a deed of conveyance from the said Eli 
Cherry for the traet of land aforesaid, wherein and whereby the 
said tract of land was described as containing thirty-five and 
one-half acres of land at the price of $35.50, and for payment 
thereof to the said El Cherry, the said Anthony Burrows then 
and there executed his bond to the said Eli Cherry for the said 
sum of $35.50, with the intent then and there to cheat and de- 
fraud the said Eli Cherry of twenty acres of said tract of land 
of the value of $20: whereas, in truth and in fact, the said plat 
and survey so made as aforesaid by the said Thomas R. Cofield, 
when delivered to the said Anthony Burrows by the said Thomas 
R. Cofield as aforesaid, did represent the said tract of land to 
contain fifty-five and one-half acres of land, and the said An- 
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thony Burrows, after the said plat came to his hands and before 
he exhibited it to the said Eli Cherry as aforesaid, at and in 
the county aforesaid, unlawfully, knowingly, designedly, 
falsely, fraudulently ‘and deceitfully did alter and change (479) 
the writing of the said Thomas R. Cofield on the said 

plat, so that the said tract, by means of the said alteration and 
change, was described as containing only thirty-five and one- 
half acres, to the great damage and deception of the said Eli 
Cherry, to the evil example of all others in the like case offend- 
ing, against the form of the statute in such cases made and pro- 
vided, and against the peace and dignity of the State. 


On the trial of this indictment, upon the plea of not guilty, 
the evidence was that the prosecutor, Eli Cherry, owned a tract 
of land in the county of Martin, and that he agreed with the 
defendant to sell the same to him at $1 per acre; that they 
agreed upon the boundaries, but did not know the quantity, and 
selected one Thomas R. Cofield to survey the same to ascertain 
the number of acres. It was further agreed, that after the 
survey was made and the number of acres ‘ascertained by a plat, 
the surveyor should hand the plat which he had made to the 
defendant, in order to procure a deed for the said land from the 
prosecutor; that, in pursuance of the said agreement, Coficld 
(accompanied by the prosecutor and the defendant), surveyed 
the said tract of land, made a plat by lines, words and figures, 
and found that it contained fifty-five and one-half acres of land; 
that the said plat contained within its course and distance, and 
about the middle thereof, the figures and letter 5514 A; that 
the plat, with these figures upon it, was handed to the defend- 
ant; that while the plat was in the defendant’s possession he said 
to a witness, “How easy it would be to alter the figure 5 into 
a 3, and that he would do so; and the witness must say nothing 
about it.” The defendant. afterwards handed the plat to the 
prosecutor, with the first figure 5 of the figures 5514 changed 
into the figure 3, so as to represent by the said figures 
3514 acres of land, instead of 5514 acres. The proseeu- (480) 
tor examined the same, and believing the land contained 
but 3514 acres, and believing that was the plat made by the 
surveyor, Cofield, and having no suspicion that it had been 
altered, agreed with the defendant to execute a deed to him for 
the land embraced within the said plat. A paper-writing was 
prepared, conveying to the defendant the land embraced within 
the courses and distances of the said plat, and described as con- 
veying thirty-five and one-half acres only, when it conveyed 
fifty-five and one-half acres, in consideration of $35.50 paid 
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by the defendant to the prosecutor. The courses and distances 
mentioned in the deed were the same as those mentioned in the 
plat, with the exception of the distance of one line, as to the 
number of poles in the said line. The number of poles in the 
said line was left blank, at the request of the defendant; but 
there were trees at the beginning and termination of the said 
line, which trees were marked by the surveyor, and agreed upon 
by the prosecutor and defendant as the correct termini of the 
said line. The paper-writing, thus prepared, was executed by 
the prosecutor and delivered to the defendant as his deed, with 
a request that the blank should be filled up shortly thereafter, 
because he (the prosecutor) was fearful that he (the defendant) 
would run beyond the line into his (the prosecutor’s) land. 
The courses, the lines and distances of the said plat were cor- 
rectly made and laid down on the said plat by the surveyor. 
The name of the surveyor was not to the said plat, but it was 
all in his handwriting, except the figure 3 substituted for the 
figure 5. 

The defendant’s counsel objected that there was a variance 
between the proof and the charge in the bill of indictment; that, 
according to the proof, it did not appear that by “the false and 
forged writing it was made by the writing thereof that the said 
tract of land had been surveyed by the said Thomas R. Cofield 

and contained only thirty-five and one-half acres’; and, 
(481) further, it was charged in the bill of indictment that the 

fraudulent means resorted to by the defendant was with 
the intent to cheat and defraud Eli Cherry of twenty acres of 
land, whereas the proof showed that he intended to cheat and 
defraud Cherry of $20, and not of his land. It was further 
insisted by the defendant that the number of poles being left 
blank in the paper-writing handed to him as the prosecutor’s 
deed, although it appeared that the blank was afterwards filled 
up with the number of poles, yet it was not a deed sufficient to 
convey lands and tenements, because there was no evidence that 
the prosecutor assented to the filling up of that blank, nor was 
there any evidence of a redelivery. It was further objected 
that, admitting the charge in the bill of indictment to be true, 
it was not an indictable offense; that real estate was not em- 
braced in the statute (Rev. St., ch. 24, sec. 61) by the words 
used or any of them, to wit, “money, goods, property or other 
thing of value”; that it was not intended by these words in 
the statute to include any other than personal property. It 
was further insisted that if it was an indictable offense under 
the statute, the bill of indictment was insufficient: 1. Because 
the bill of indictment did not negative the allegation that the 
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plat was forged and was made to appear as containing thirty- 
five and one-half acres of land. 2. It was not alleged, nor did 
it appear by the bill, except by imference, that the deed con- 
veyed more, or the plat actually embraced more, than thirty-five 
and one-half acres, and further, that it is nowhere alleged that 
the land conveyed to the defendant was the land of the prosecu- 
tor; and if it did not belong to him or was not conveyed with 
warranty, he was not and could not be defrauded. 

The questions at law which could be urged in arrest of judg- 
ment were reserved by the court. The court summed up the 
evidence and charged the jury that if the prosecutor 
agreed to sell a tract of land which he owned, and the (482) 
defendant agreed to purchase the same at the price of 
$1 per acre, and they selected the witness, Thomas R. Cofield, 
to make a survey to ascertain the quantity, and the agreement 
was that Cofield, after making the survey and plat, should hand 
the plat to the defendant, in order to procure from the prosecu- 
tor a deed for the land contained in the survey; and the plat 
embraced fifty-five and one-half acres or any number of acres 
over thirty-five and one-half, and that the defendant altered, or 
procured another, who altered, by his consent, the figure 5, so as 
to make it appear as if the plat contained thirty-five and one- 
half acres of land instead of fifty-five and one half, and this was 
handed to the prosecutor as a true plat, with the fraudulent 
design and purpose of procuring a deed from the prosecutor for 
all the land embraced in the said plat, and the prosecutor, being 
misled and deceived by the defendant, and supposing that the 
plat exhibited to him contained but thirty-five and one-half 
acres, executed a deed to the defendant, by which he conveyed 
to him fifty-five and one-half acres, or any number of acres 
over and above thirty-five and one-half, in consideration of 
$35.50 paid by the defendant, the defendant would be guilty of 
cheating and defrauding the prosecutor of twenty acres of land, 
or the amount over and above the thirty-five and one-half acres 
which he paid for, as charged in the bill of indictment; and 
that, although a blank was left in the paper-writing, as to the 
number of poles of one of the lines, if the points of beginning 
and termination of the said line were fixed upon and agreed to 
by the prosecutor and the defendant, and marked by the sur- 
veyor as the termini of the said line, and the paper was handed 
to the defendant as the act and deed of the prosecutor, it was 
in law a valid deed to convey the land embraced in its bounda- 
ries, although the blank was filled up afterwards by the defend- 
ant in the absence of the prosecutor and without any redelivery 
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(483) The jury found the defendant guilty. The defendant 

moved for a new trial for misdirection, which was re- 
fused. He then moved in arrest of judgment, which last motion 
was sustained, and the judgment was arrested. Both the de- 
fendant and the Attorney-General prayed an appeal, which was 
allowed. 


Attorney-General for the State. 
Lriggs and Rodman for defendant. 


Pearson, J. The judgment was properly arrested. There 
are three fatal objections to the indictment: 1. Land is not in- 
cluded within the operation of the statute. It is true, the words 
are very general, “money, goods, property, or other things of 
value,” § ‘or any bank note, check or order for the payment of 
money, ete.’ But thev must be construed with reference to the 
nature of ihe offense, the mischief intended to be guarded against, 
and the particular terms used in connection with the ceneral 
terms. Larceny at common law was confined to “soods and 
chattels”; it did not extend to land, because land could not be 
feloniously taken and carried away, except insignificant parcels 
thereof, and there was no mischief complained of in that regard. 
By the act of 1811, ch. 814, Rev. Code, Rev. St., ch. 84, sec. 23, 
larceny is extended so as to include “any bank note, check or 
order for the payment of money issued by or drawn on any 
bank or other society or corporation within this State or within 
any of the United States, ete.” Section 24 includes corn, wheat, 
cotton, rice, etc., growing or standing together in anv field, etc. ; 
this was necessary because these articles, being attached to the 
land, did not fall within the rule at common law, but, it was 
supposed, fell within the mischief to be guarded against. 

By the same act of 1811, ch. 814, Rev. St., ch. 34, sec. 61, it 

is provided that “if any person shall knowingly and de- 
(484) signedly by means of any forged counterfeit paper. etc.. 

obtain from any person, ete,, any money, goods, property 
or other things of value, in any bank note, ete., check or order 
for the payment of money, issued by or drawn on any bank or 
other society or corporation within this State or any of the 
United States, ete.” and goes on in the very words of section 23 
and concludes by subjecting the party offending to the nallgey 
public whipping not exceeding thirty-nine lashes, ete., the appro- 
priate punishment of larceny. 

Thus we are furnished with a key whereby to unlock the 
meaning of the statute. It was justly considered as great a 
mischief to be defrauded of property by means of a forged or 
counterfeit paper, etc., as to be deprived of it by imeans of a 
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felonious taking and carrying away, and the object was to ex- 
tend the principle to cases where property was obtained in this 
fraudulent manner. Money, goods and chattels were included 
in common-law larceny, and bank notes, checks or orders, etc., 
were included in larceny as extended by statute; so the same 
statute under consideration is made in express terms to embrace 
all of these; it may be that “other things of value” was inserted 
to inelude corn, wheat, ete., growing and standing ungathered, 
but it would be a strained construction to make it include the 
very land, for that is not the subject of larceny at common law, 
and as extended by the statute. It would be to make the corol- 
lary or sequent embrace a subject not embraced by the original 
proposition, which is bad logic as well as bad law. 

2. The land was bargained for by metes and bounds, and the 
deed is made corresponding thereto. The charge is that the 
defendant cheated Cherry out of twenty acres of land, to wit, 
the excess in quantity over thirty-five and one-half acres. But 
there Is no averment that, in point of fact, the tract of land 
contained more than that number of acres; so non constat that 
he cheated him out of any land, and he certainly did not 
do it, unless the tract really contained more than that (485) 
quantity. It is true, the indictment was that the plat 
made by Cofield represented the said tract of land to contam 
fifty-five and one-half acres, and that the defendant altered the 
plat, so as to make it thirty-five and one-half acres, but that does. 
not make good the charge of cheating Cherry out of the excess 
over thirty-five and one-half acres, without a direct avowal of 
the existence of such an excess; it may be the plat was incorrect, 
and that the tract contained but thirty-five and one-half acres 
or a less number; and, if so, Cherry was not cheated out of any 
lend, the plat to the contrary notwithstanding. 

3. The intent charged is ‘‘to cheat and defraud the said 
Cherry of twenty acres of said tract of land, of the value of 
$20.” It seems to us the indictment does not “fit” the ease. No 
more land was conveyed than was agreed upon by the original 
contract; so Cherry was not cheated out of any land. We do 
not adopt the suggestion that the indictment should have charged 
the intent to cheat Cherry out of “$20.” He never had the $20, 
and therefore it could not be said that the intent of the defend- 
ant was “to obtain” from him that sum by means of the forged 
paper. The true ground of complaint is that the defendant, “by 
means of the forged paper, induced Cherry to execute a decd 
for fifty-five and one-half acres of land upon the receipt of 
$35.50, and thereby obtained the conveyance without paying 
for twenty acres of land; so the fraudulent intent was to procure 
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the deed upon the payment of $35.50, instead of $35.50. This 
is a fraud, but it does not come within the definition of any 
crime or misdemeanor known either to the common or statute 
law. There is no error. This opinion will be certified. 

PER Curiam. Ordered to be certified accordingly. 


Cited: S. v. Munday, 78 N. C., 461. 


(486) 
PETER ADAMS vy. HICKORY NUT TURNPIKE COMPANY. 


The true construction of the act of Assembly incorporating the 
Hickory Nut Turnpike Company is that the State road, where 
it crosses the Blue Ridge at the Hickory Nut Gap, is not abro- 
gated by the said charter, but is to be continued and kept in 
repair by the road overseers in their respective counties, until 
the turnpike is completed; and that the company, for the purpose 
of constructing the turnpike, has the privilege, when it is located 
along the State road, to enter upon it and obstruct it, when, 
where, and as Jong as is reasonably necessary to enable them 
to make their improvements, and, when it is located near the 
State road, the same privilege is conferred, to be exercised in a 
reasonable manner, in reference to the interest of the company 
and the convenience of the public—the latter being made, for a 
reasonable time, to give place to the former. 


Apprat from the Superior Court of Law of Guirrorp, at 
Fall Term, 1850, Jlanly, J., presiding. 


H.W. Muller for plaintiff. 
Bynum and Kerr for defendant. 


Pearson, J. The plaintiff was a contractor for carrying the 
mail in stage coaches from Salisbury to Asheville, his route 
passing along the State road from Rutherford to Buncombe, 
crossing the Blue Ridge at the Hickory Nut Gap. This w: 

case for damages by reason of obstructions placed in the ot 
by the defendants, whereby the plaintift’s stages were frequently 
detained and in one instance a stage upset. 

The defense was that by virtue of an act of the General As- 

sembly the defendant had a right to shut up the part of 
(487) the State road where the damage was occasioned, during 
the time allowed by said act for the construction of a 
turnpike, that part of the State road being “abrogated” by a 
grant to the defendants. His Honor, in making up the case, 
says: “The only question intended to be raised in this case is 
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whether the turnpike company, by virtue of their charter, had 
a right to close up the old road and keep it closed at pleasure.” 
His opinion was against the defendants upon this point, and to 
this they except. “The ease is made in reference to this point 
alone, and we are therefore confined to 1t. 

The act incorporates the company with a capital of $10,000, 
“for the purpose of making and keeping in repair a turnpike 
road, commencing at Cove Creek bridge in. Rutherford County, 
thence along or near the State road, crossing the Blue Ridge 
at Ifickory Nut Gap, to Joseph Gavin’s in Buncombe County.” 
“The company shall have power to appoint commissioners to 
lay off and mark the location of said road.” “The commission- 
ers shall have power to assess damage in favor of any person 
through whose land said road may pass. The road shall be 
twenty feet wide, clear of obstructions, except where side cui- 
tings may be necessary, in which case it may be twelve feet 
wide. The ascent or descent of no part of the road shall ex- 
ceed one foot perpendicular to ten feet horizontal. When the 
road shall be received by a commissioner appointed by each of 
the county courts of Rutherford and Buncombe to examine and 
recelve so much of said road as may be situate in their respec- 
tive counties, then it may be lawful for said company to erect a 
tollgate, etc. The said road shall be and is hereby declared to 
be a public highway, when completed. The charter to be null 
and void unless carried into effect within two years from its 
passage.” 

It was expected that the turnpike would in some places pass 
along the State road, in others near it, and in others 
diverge from it. But it was to eross the mountain at the (488) 
same gap. The purpose was to improve the commmnica- 
tion across the mountain, between the points designated, and 
the turnpike, when completed, was to be a public highway and 

take the place of that part of the State road, so as to connect 
the other two ends, and such part was then to be discontinued, 
because, so far as the public was concerned, it would be no longer 
necessary to burthen the counties by keeping it up; and so far 
as the company was concerned their profits would be interfered 
with. 

But the defendants take higher ground, and insist that this 
part of the State road was “abrogated” or discontinued as soon 
as the turnpike was marked off and located by the commission- 
ers, or, at all events, as scon as the work was commenced. ‘They 
insist that it would otherwise be impracticable to make these im- 
provements, and from this they infer a legislative grant of this 
part of the State road and their right to shut it up, not when 
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the turnpike was completed, but as soon as it was located and 
operations commenced. To this proposition we cannot yield our 
assent. 

We learn from the case that this was a part of the State road, 
and was used for transporting the maul, and we know, as a pub- 
le matter, that this State road was one of the great thorough- 
fares between this State and Tennessee, and the only line of com- 
munication between, Rutherford, Buncombe, and several other 
counties. In the absence of any express legislative enactment 
discontinuing a part of this road, we believe it would be doing 
violence to the intention of the Legislature to discontinue it by 
implication until a better road was completed and im a condi- 
tion to take its place, because thereby the public would be sub- 
jected to a grievous inconvenience, and the interest of the com- 
pany does not imperatively call for it until they can demand 

toll. 
(489) The true construction of the charter, taking it alto- 

gether, is that this part of the State road is to be con- 
tinued and kept in repair by the road overseers in their respec- 
tive counties until the turnpike is completed, and that the com- 
pany, for the purpose of constructing the turnpike, has the 
privilege, when it 1s located along the State road, to enter upon 
it and obstruct it, when, where, and as long as is reasonably nec- 
essary, to enable them to make their improvements, and, when it 
is located near the State road, the same privilege is conferred, 
to be exercised in a reasonable manner in reference to the inter- 
est of the company and the convenience of the public, the latter 
being made for a reasonable tine to give place to the former. 

If a company is incorporated to unprove the navigation of a 
river, already used for some purposes, for flat-bottomed boats 
or to raft timber, for instance, there can be no inference of an 
abrogation of the vi ight of nav igation and of a right on the part 
of the company to stop it, except so far as it mav be reasonably 
necessary to enable the company to make their improvements; 
for the object i is not to discontinue, but improve, the navigation, 
thus showing that the Legislature is aware of the importance 
of the communication, and therefore cannot be presumed to 
intend to deprive the public of it, except so far as is reasonably 
necessary to make the improvements. So, in this case, the ob- 
ject being, not to discontinue, but to improve a part of the road, 
it is to be presumed that the Legislature intended the public to 
use it as a highway, so far as such use Is not inconsistent with 
the rights of the company, exercised in a reasonable manner, 
until there is a better road to take its place. 

Per CURIAM. Judgment affirmed. 
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(490) 
THOMAS PP. DEVEREUN y. HENRY Ix. BURGWIN ET AL. 


Tenants in common agreed to a division of their land, and cove- 
nanted that it should be referred to A and B to value their 
respective parts, and that the party refusing to abide by the 
award should pay a certain sum, as stipulated damages, and 
not as a penalty. The coyenant further provided that “the valua- 
tion should be made upon such examinations and surveys as the 
referees night think proper, of which they were to be the sole 
and exclusive judges.” The award having been made. and one 
of the parties objecting: it was held. upon a suit for the stipu- 
lated damages, that the award was good, notwithstanding but 
one of the referees made the survey, the other relying upon such 
survey and on his own previous knowledge of the land. the 
referees having, by the terms of submission. a discretionary 
power to make such surveys as they might think proper: 

Held, further, that the award cannot be impeached in a court of 
fare DY showing that it was precured to be made unfairly and 
by the exertion of undue influence: 


. Held, further, that the award cannot be impeached by showing 


that, after the submission, one of the arbitrators had become 
addicted to intemperance to such an extent as to impair his mind, 
unless it be further shown that, at the time he made his award, 
he was so drunk as not to know what he was doing, or his in- 
temperance had been carried to such an extent as to reduce him 
to a state of futuity, so that he had no mind. 


. These two last conclusions do not apply to cases where the award 


is made under a rule of court. There the court retains a super- 
vising pewer. and will see that the award was not obtained by 
unfairness or unde means, when a summary judgiment is moved 
tor. 


The party who sues to recover the stipulated damages is not ¢n- 
titled to claim interest, even from the date of his writ. 


In England the rule is that interest is to be allowed where there 
has been an express provision to pay interest. or where such 
promise is to be daplied from the usage of trade or other circum- 
stances. But for goods sold, money lent. money paid, work and 
labor done, or on 2 guarantee, interest is not allowed. unless 
there he an express or implied agreement. Our decisions have 
extended the rule, and for money lent, or money paid or had 
and received, or due on an account stated, the jury ought to be 
instructed to allow interest, the promise to pay being implied 
from the nature of the transaction. And in trover and trespass 
de bonis asportatis the Jury may, in their discretion, alow inter- 
est upon the value from the time of the conversion or seizure. 
as a part of the damages, so as to compel the wrongdoer to make 
full compensation by charging him with the price as at a cash 
sale, 


When both parties appeal from a judgment. the clerks of the Su- 
perior Courts must make out two transcripts, so as constitute, 
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as there really are, two cases in the Supreme Court. When this 
is neglected the clerk of the Supreme Court will state two cases on 
his docket, and charge costs in each case. 


(491)  Apprat from the Superior Court of Law of Norrn- 
ampton, at Fall Term, 1849, Bailey, J., presiding. 


B. F, Moore and Winston, Sr., for plaintiff. 
J. H. Bryan, Barnes and Smith for defendants. 


Pearson, J. The parties, being tenants in common of val- 
uable real estate, agreed upon a division, and executed a cove- 
nant to submit the valuation of the respective parts to the arbi- 
tration ot Mr. Britton and Mr. Smith; but it was agreed that 
elther party might refuse to abide by the award, in which event 
the party refusing was to pay to the other the sum of $1,000, 
which sum was declared to be sizpulated damages, and not a 
penalty. The arbitrators made their award, and the defendants 
refused to abide by it; whereupon the plaintiff brings this 
action to recover the $1,000. 

In the covenant of submission there is this clause: “The 
valuation to be made upon such examinations and surveys as 
the referees may think proper, of which they shall be the sole 
and exclusive judges.” 

The defendants, under the plea of “no award,” offered 
(492) to prove that Smith did not go upon the land or make 
any examination of the premises; and insisted that the 
award had not been made according to the terms of the submis- 
sion. They also offered to prove that the plaintiff had inter- 
fered with one of the arbitrators and exerted undue influence 
over him; and insisted that the award was not valid, because 
it had been procured by unfairness on the part of the plaintiff. 
They also offered to prove that, after the submission, Mr. Brit- 
ton had become addicted to intemperance to such an extent as _ 
to impair his mind; and insisted that, for this reason, the award 
was not valid and was void. 

His Honor rejected the evidence as immaterial and not tend- 
ing to establish the issue. To this the defendants excepted. 

There is no error. By the terms of the submission the arbi- 
trators were to make such examination and surveys as they 
might think proper; and of this they were to be the exclusive 
judges. Language could not be more definite; and if the arbi- 
trators thought proper to have the examination and surveys 
made by one of them alone, the other depending upon his own 
prior knowledge of the premises and the report of his fellow as 
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to the number of acres in the different tracts and the quantity 
of river bottom, second bottom, swash and upland, in the sev- 
eral tracts, the parties had no right to complain because the 
arbitrators 1n so doing acted within the terms of the agreement. 
There 1s then “an award’—the decision of judges of the parties’ 
own choosing, acting within their jurisdiction (so to call it) on 
the terms of the submission. 

The next question is, Can this (judgment or) award be im- 
peached in a court of law, by proving that it was procured to be 
made unfairly and by the exertion of undue influence? It is 
clearly settled to the contrary, upon the same principle 
that, under the plea of “non est factum,” if theexecution (493) 
of the deed 1s proven, it cannot be avoided in a court of 
law by proof that it was procured to be executed by means of 
falsehood and misrepresentation or other fraud. There must 
be fraud in the “factum,” as by substituting one paper instead 
of the one intended to be executed, so as to show that the partv 
did not intend to execute the paper he was thus made to sign, 
seal and deliver as his deed. 

We also concur with his Honor on the third question. If it 
be proven that at the time an arbitrator made his award he was 
so drunk as not to know what he was doing, or if his. intem- 
perance had been carried to such an extent as to reduce him to 
a state of fatuety, so that he had no mind, it may be that a 
court of law would pronounce a paper signed by him and pur- 
porting to be his award, to be in fact no award, for the want 
of a legal capacity to make one, in the same way that a paper 
signed, sealed and delivered under such circumstances is not the 
deed of the party. 

The defendants did not pretend to be able to make any such 
proof, but offered merely to show that his “mind was impaired” 
—was not as strong and vigorous as it had been. This might 
have given either party a right to insist upon substituting an- 
other arbitrator in his stead, but it ought not to have been heard 
as ground to avoid the award. 

These conclusions, of course, do not apply to cases where the 
award is made under a rule of court. There the court retains 
a supervising power, and will see that the award was not ob- 
tained by unfairness or undue means when a summary judg- 
ment is moved for. 

The judgment is affirmed so far as it is appealed from by the 
defendants. 

The plaintiff insisted that he was entitled to interest upon the 
$1,000, from the time the defendants refused to abide bv the 
award; if not, from the time he filed his bill (which bill 
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(494) was filed to compel the specific execution of the con- 

tract); if not, at least from the time his writ issued. 
His Honor refused to allow any interest whatever, and to this 
the plaintiff excepts, and he also appealed. There is no error. 
It is clear the plaintiff had no claim to interest—at all events, 
until after the proceeding in equity was determined; for by his 
bill he seeks a specific performance of the contract, and insists 
that the defendants had forfeited their right to refuse to abide 
by the award and pay the $1,000 stipulated damage, on account 
of their laches in refusing to say, definitely, whether they would 
or would not abide by the award, and pending his proceeding 
in equity he would not have received the $1,000. How can he 
claim interest for the time during which he was denying the 
right of the defendants to pay the money? See Devereua v. 
Burgwyn, 40 N. C., 351. But we do not think he is entitled to 
interest even from the date of his writ. The act of 1786, Rev. 
St., ch. 13, sec. 4, provides that all bonds, ete., and signed accounts 
shall bear interest. This act is amended in 1808, Rey. St., ch. 
31, sec. 96, directing the clerk, upon judgments by default, to 
calculate interest without a jury of inquiry. We do not con- 
sider this act changes the law in regard to interest, Im cases 
where it was allowed before, which do not come within its pro- 
visions. 

The question then is, independent of this statute, is interest 
allowed by law in cases like the one under consideration ? 
Interest is allowed where there has been an express provision 

to pay interest, or where such promise 1s to be «implied from the 
usage of trade or other circumstances. Higgins v. Sargent, 2 
B. and C., 3849. For instance, where a party agrees to give a 
note on a contract for goods or otherwise, and fails to give it, 
he is lable for interest from the time such note would have 
arrived at maturity. But for goods sold, money lent, money 

paid, work and labor dene, or on a guarantee, interest is 
(495) not allowed, unless there be an express or implied agree- 

ment. This is the rule aceording to the English cases. 
Our decisions have extended the rule, and for money lent, or 
money paid, or had and received, or due on an account stated, 
the jury ought to be instructed to allow interest—the promise 
to pay being implied from the nature of the transaction; S. v. 
Blount, 2 N. C., 4; Hunt v. Jucks, id., 173; and in trover and 
trespass de bonis asportatis the Jury may in their discretion 
allow interest upon the value, from the time of the conversion 
or seizure, as a part of the damages, so as to compel the wrong- 
doer to make full compensation by charging him with the price, 
as ata cash sale. 

350 


A 


DEVEREUX 7. BURGWIN. 


We are not at lberty to relax the rule any further, and to 
allow interest in this case would carry relaxation to the extreme. 

The defendants have not had the money or the property of 
the plaintiff. It is true, the plaintiff has sustained damage to 
some extent, but the parties have not left the amount to be 
ascertained by a jury. They preferred to fix it themselves, and, 
in the absence of any stipulation for interest, there is no prin- 
ciple by which the plaintiff has a right to call on the court to 
allow interest, or to leave it to the discretion of the jury to do 
so. For the amount of damage is fixed; and the jury cannot 
enter into the consideration of the question of damage, so as to 
increase it, unless they were also at liberty to lessen it. 

The judgment must be affirmed, so far as it is appealed from 
by the plaintiff. 

In this ease exceptions were taken by both plaintiff and de- 
fendant—both parties appealed, and the judgment is affirmed 
as against both of the appellants. This raises a difficulty as to 
the costs. To prevent a recurrence of the same difficulty, and 
to prevent cases from being made too complicated, the clerks of 
the Superior Courts will in future, when both parties appeal, 
make out two transcripts, so as to make, as there really 
are, two cases in this Court. In this case the clerk of (496) 
this Court will state two eases on his docket, and charge 
costs against the appellant in each case. 

Per QCuriamM. Judgment accordingly. 


Cited: Hoke v. Carter, 34 N. C., 327; Nichols v. Holmes, 46 
N. C., 363; Rippey v. Miller, 7b., 482; Burrage v. Crump, 48 
N. C., 882: Gardner v. Masters, 56 N. C., 468; Morrison v. Cor- 
nelius, 68 N. C., 852; Lewes v. Rountree, 79 N. C., 126; Patap- 
sco v. Magee, 86 N. C., 355; Perry v. Adams, 96 N. C., 347; 
Davenport v. McKee, 98 N. C., 508; Brem v. Covington, 104 
N. C., 494; Jills c. Guaranty Co., 186 N. C., 255; Mosely v. 
Johnson, 144 N. C., 275. 
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THE STATE To THE USE oF BURTON W. TATHAWAY v. JAMES 
N. FLOYD eEtT AL. 


A householder who wishes to avail himself of the provisions of the 
act of Assembly of 1844-5, ch. 32, Ire. Digested Manual, p. 118, 
may do so by making application and procuring the assignment 
to be made according to the act of Assembly at any time, even 
after a levy of an execution or attachment before the property 
is changed or converted by a sale. 


AppreaL from the Superior Court of Law of CHowan, at a 
Special Term im December, 1850, Battle, J., presiding. 

This was an action of debt, on a bond executed by the defend- 
ant Floyd, and the other defendants as his sureties, on his being 
appointed a constable of Chowan County. The plaintiff pro- 
duced and proved the execution of the bond, and showed that he 
sued out and placed in the hands of the defendant Floyd an 
attachment against one Caffee, an absconding debtor; that the 
same was levied by Floyd on goods and chattels of the defend- 
ant therein, sufhcient to satisfy the amount of the attachment; 
that final judgment was regularly had thereon, the goods and 
chattels condemned, and a venditiont exponas awarded, which 

was also placed in the hands of the defendant Flovd. 
(497) Floyd was proved to have been a constable for the said 

county at the time of the issuing of the attachment and 
its levy and also at the time the venditiont exponas came to his 
hands, and for some eleven months afterwards. The defend- 
ants then showed that, on the levying of the attachment, Floyd 
placed the property, by the plaintiff’s directions. in the hands 
of a Miss White, who was a sister of Caffee’s wife, and was 
hving in his family; and that on the award of the venditions 
the plaintiff further directed him to let the property remain in 
her hands until Caffee’s return home, he being expected home 
by his family, and that the constable indulged accordingly. 
And it was further in evidence that the plaintiff directed the 
defendant Floyd to permit the property to remain in Miss 
White’s possession until 1 July. The plaintiff then proved that 
Caffee returned home and remained some four or five days, and 
went off again, but there was no evidence that Floyd knew of 
his return or departure; and it was also proved that he again 
returned and was seen by the defendant Flovd, and remained in 
Chowan for some weeks. The defendants then proved that, by 
three freeholders and a justice of the peace, the articles levied 
on under the attachment and directed to be sold bv the vendt- 
tiont exponuas were assigned to the said Caffee, under the pro- 
visions of the act of 1844-5, ch. 32, Ire. Digest. Manual, p. 118. 
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The assignment was on 14 June, preceding 1 July aforesaid, 
and after Caffee’s second return, and after the seizure under the 
attachment and the award of the venditiont, and while the lat- 
ter was in Floyd’s possession. On this assignment being made, 
Floyd abandoned the control of the property. 

The plaintiff contended that none of the property was pro- 
tected from this claim, for two reasons: first, that the property 
of an absconding debtor was not protected against an attach- 
ment, and therefore the act did not apply; secondly, that 
as the property, which consisted in part of household (498) 
and kitchen furniture, in addition to beds and bedding, 
was divested out of the defendant before the assignment, it was 
therefore not protected under and by virtue of the act. The 
defendant contended that, under the act aforesaid, the property 
might be laid off at any time before an actual sale under an exe- 
eution, notwithstanding a lien by execution or attachment 
thereon; and that the property, under the circumstances of the 
case, was protected, and, supposing the evidence to be believed, 
the jury ought to find for the defendants. Of this opinion was 
the presiding judge, and he so charged the jury, who found a 
verdict for the defendants. From the judgment thereon the 
plaintiff appealed. 


Heath for plaintiff. 
A. JAloore for defendants. 


Prarson, J. The failure to collect the debt is fully accounted 
for by the facts stated in the case, and we concur in the opinion 
that the defendants were not. liable. 

The delay in making sale was by the order of the plaintiff, 
who directed the goods to be left in charge of Miss White; and, 
after the debtor returned, he had a right to avail himself of the 
provisions of the act of the General Assembly passed in 1844, 
eh. 32 (118 Iredell’s Digested Manual). He was, within the 
words of the statute, “a housekeeper,” and notw ithstanding the 
levy, had a right to have the property “laid off and assigned” 
as the portion to which he was entitled under the provisions of 
the act. The “poor debtor’ is in time if he makes his applica- 
tion and procures the assignment to be made at any time before 
the property is changed and converted by a sale. 

Per CURIAM. Judgment affirmed. 


Cited: Schonwald v. Canps, 48 N. C., 348. 
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(499 ) 
JOSEPH HARDY et au. vy. JOHN WILLIAMS, ADMINISTRATOR. 


A and B, being infants and tenants in common of a tract of land, C, 
their mother, who was the administratrix of their deceased 
father, rented out the land to D, who entered into possession 
of it. The infants afterwards brought a bill in equity against C 
for an account of their estate, and charged her with having acted 
as their guardian in renting out the land, and obtained a decree 
for the amount ascertained to be due, including the rent; but 
it did not appear that the decree had been Satisfied: Meld, that 
D, not being a party to these proceedings in equity nor a privy 
to either of the parties, could not avail himself of them, so as to 
prevent his being sued as a trespasser. 


AppEaL from the Superior Court of Law of Berrrs, at Fall 
Term, 1850, Caldwell, J., presiding. 

This was an action of trespass quare clausum fregit. 

It was in evidence that the plaintiffs were seized and in pos- 
session of the /ocus in quo in 1841, as the heirs at law of their 
father, Edward Hardy; that they were infants and without a 
guardian; that Joseph Hardy, one of the plaintiffs, arrived at 
full age twelve months before the institution of this action; and 
the other plaintiff is still an infant. It was further in evidence 
that Mrs. Hardy was the administratrix of said Edward Hardy; 
and that one William Cherry, an agent of Mrs. Hardy, rented 
out at public auction the locus in quo, and one Holly bid off the 
same and assigned his bid to the intestate of the defendant and 
the said William W. Cherry; and that the defendant’s intestate 

and the said W. W. Cherry entered on the premises, and, 
(500) during 1841, cultivated the lands and used the fishery 

attached thereto. It was in evidence further, that at the 
Fall Term, 1845, of Bertie Court of Equity, the plaintiffs, -by 
their guardian, Humphrey H. Hardy, filed their bill against 
Mrs. Hardy, the administratrix of the said Edward Hardy, for 
an account and settlement of the estate of the said Edward, in 
which they claimed for the rents of land received by the admin- 
istratrix, and the administratrix, in her answer to the said bill, - 
admitted that she appointed by parol the said William W. 
Cherry her agent for the settlement of the said estate, and that 
the said Cherry had rented out the lands of the plaintiffs. An 
account of the said estate was taken, in which the administra- 
trix was charged with the rents of other lands belonging to the 
plaintiffs, and alse with the rent of the locus in quo for 1841, at 
the sum bid for the same by the said Holly; and at the Fall 
Term, 1847, of the said court of equity a decree was entered 
in favor of the plaintiffs against the administratrix for the bal- 
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ance due, as appearing upon the said account, and in which 
decree it is declared that the administratrix had received the 
rents of lands belonging to the plaintiffs, for which she was ha- 
ble to account. It did not otherwise appear that the said Holly 
or the intestate of the defendant or the said Cherry had paid the 
rent of the locus in quo to Mrs. Hardy; and there was no evi- 
dence that the said decree had been paid by the administratriy. 

The court charged that, as the plaintiffs, by their guardian, 
and under the sanction of a court of equity, had elected to treat 
their mother as guardian and charged her with the rent of the 
land in question, they could not now convert the defendant’s 
intestate into a wrongdoer. 

The jury returned a verdict for the defendant. Judgment 
for the defendant, from which the plaintiffs appealed fo the 
Supreme Court. 


Biggs for plaintiffs. 
W. iN. H. Smith for defendant. (501) 


Pearson, J. The court charged “that as the plaintiffs by 
their guardian, and under the sanction of a court of equity, had 
elected to treat their mother as guardian and charged her with 
the rent of the land, they could not now convert the defendant’s 
intestate Into a wrongdoer.” There is error. 

In Lardy v. Williams, 31 N. C., 177, the same facts were 
presented between the same parties, in an action on the case in 
assumpsit for the rent of the land, and it was held that the 
action could not be sustained, because there was no privity be- 
tween the plaintiffs and the defendant’s intestate, and “that, 
although it was at the election of the plaintiffs to treat their 
mother as a wrongdoer, or as their agent, they were not at lib- 
erty, by supposing her to be an agent, thereby to aitect the rights 
of third persons and make a privity where none before existed.” 

This was a decision as to the legal effect of the proceedings 
and decree in equity by the plaintiffs against Mrs. Hardy, in 
which she was charged with the rent of the land, and it was 
held that the proceeds ings and decree did not have the logal effect 
of creating a privity of contract between the plaintiffs and the 
defendant’s intestate, because he was a third person and his 
rights could not be affected. For the very same reason his lza- 
bility cannot be affected. When an attempt was made to charge 
him as a privy, he escaped upon the ground that he was a third 
person and not bound by those proceedings, and now, that an 
attempt is made to charge him as a wrongdoer, he cannot shift 
his ground, and invoke the aid of those proceedings to relieve 
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him from the position of a wrongdoer, by converting him into a 
privy. Estoppels must be mutual, and who is not bound by 
them cannot take advantage ‘of them. 
(502) If the decree had been satisfied, then the defendant 
could have availed himself of it, not as an estoppel, but 
a satisfaction of the cause of action. 
Per Curiam. Judgment reversed, and ventre de novo. 


REBECCA WILSON vy. QUINTON PURCELL Ev At. 


Property passes by a sale and delivery, notwithstanding an exrecutory 
agreement to sell to another, and the receipt of a part of the 
price. 


APPEAL from the Superior Court of Law of RocxineHam, at 
Fall Term, 1850, Manly, J., presiding. 

This was an action of trover for a mare, in which it appeared 
that the defendants had, on 10 November, 1847, converted the 
mare by virtue of a process of fi. fa. against Urias Wilson, a 
son of the plaintiff. 

George Wilson, a son living with his mother, testified that he 
bought the mare of a man of the name of Woollen in the spring 
of 1847, and after trying and finding that she worked kindly, 
sold her to his mother, and his mother, Urias having no animal 
with which to cultivate a crop, loaned the mare to him. 

Henry Suthern, who worked a part of the plaintifi’s farm in 
1847, also testifies that George made the purchase of Woollen, 
and not long afterwards sold to the mother, and that the mother 
lent the mare to Urias. 

Betsy Baker, defendant’s witness, swore that the plaintiff said 

she had found out that the mare was bought by George 
(503) for Urias, and she (the mother) was angry about it, and 

that George should make Urias pay him for it, else she 
would turn him off. It was accordingly agreed between the 
sons that Urias was to pay George for the mare as he might 
want it. She saw a small sum paid. This witness, as well as 
several others, testified that Urias worked and fed the mare dur- 
ing the summer of 1847. 

A man by the name of Baker, also a witness in behalf of the 
defendants, swore the mare was bought by Urias, and that he 
worked her and used her and claimed her as his property. 

Pascal, another witness for the defendants, also swore that 
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Urias was the purchaser of the mare; that she was selected by 
a man named Stewart, and that Urias rode her home and 
claimed her as his own. 

Stewart, designated by the last witness as the person upon 
whose judgment the purchase was made, swore that he was not 
present at the sale at all, and knew nothing of it. 

The defendants’ counsel, in the course of his argument, when 
noticing the testimony of George Wilson, asked instructions 
from the court to the effect that if he was believed to be cor- 
ruptly false in any material particular, his testimony should be 
rejected altogether. In the reply of the plaintiff’s counsel this 
rule for judging of witnesses was not denied, but expressly ad- 
mitted to be correct. 

The court in the explanation to the jury did not notice the 
matter, for the reason that the court did not then, and does not 
now, perceive how it could be applicable to the plaintiff’s witness. 

In the course of his Honor’s charge he informed the jury 
that if George sold and delivered the mare to his mother for a 
reasonable consideration, the property in the animal would pass, 
although George at the time might be under a promise to 
let his brother Urias have the mare whenever he might (504) 
pay for her, and although they might believe further that 
this arrangement had been partially carried into effect by pay- 
ment of a portion of the money. 

This part of the charge was excepted to, because of a want 
of evidence to make it pertinent. 

Under other instructions from the court, not objected to, the 
jury found a verdict in favor of the plaintiff. 

Rule for a new trial was discharged. 


Kerr for plaintiff. 
Morehead and Miller for defendants. 


Pearson, J. In the course of his Honor’s charge he in- 
formed the jury that “if George sold and delivered the mare to 
his mother for a reasonable consideration, the property in the 
animal would pass, although George at the time might be under 
a promise to let his brother Urias have the mare whenever he 
paid for her, and although they might believe further that this 
arrangement had been partially carried into effect by payment 
of a portion of the money.” 

This part of the charge was excepted to. 

His Honor announced a clear proposition of law, that prop- 
erty passes by a sale and delivery, notwithstanding an evecutory 
agreement to sell to another and the receipt of a part of the 
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price. This part of the charge, we think, was pertinent, and 
was called for to prevent a misapprehension on the part of the 
jury as to this question of law. In fact, it was the point upon 
which the case turned. 

Per Curiam. Judgment affirmed. 


DAVID WHARTON y. SOLOMON HOPKINS. 


1. It is the settled law in this State that a debt due by an assignor 
of a bond or note at the date of the assignment may be pleaded 
as a set-off to an action by an assignee after maturity; but this 
departure from the statute, Rey. St., ch. 31, sec. SO, is put on 
the ground that a liberal construction is necessary to prevent 
evasion and injustice. 

2. Where it is shown this injustice will not result, the rule is different. 
As when the assignor, at the date of the assignment, had an 
account against the defendant in the action, larger in amount 
than that which is attempted to be set off: Held, that the defend- 
ant could not avail himself of his account, as a set-off, in an 
action by an assignee on a note or bond assigned after maturity. 


Appear from the Superior Court of Law of Guirrorp, at Fall 
Term, 1850, anly, J., presiding. 


HAH. W. Miller for plaintiff. 
Mendenhall and Morehead for defendant. 


Pearson, J. This was an action in case upon a promissory 
note. Hoge and Lindsay assigned the note sued on to the plain- 
tiff, after maturity. The defendant relied on an account against 
Hogg and Lindsay, which he held at the date of the assign- 
ment, as a set-off. The plaintiff opposed this set-off by proof 
that, at the time of the assignment, Hogg and Lindsay, besides 
the note, held an account against the defendant of an amount 
greater than his account. 

It was decided in the court below that this proof defeated the 
set-off. After a verdict and judgment against him, the defend- 

ant appealed. 
(506) We think there is no error. 

At common law, if a bill of exchange was assigned 
before maturity, the assignee took it subject only to indorsed 
eredits; if after maturity, he took it subject to any legal de- 
fense that might have been made to it in the hands of the as- 
signor at the date of the assignment, for it was dishonored, and 
the assignor was not allowed to evade the defense by transfer- 
ring it to a third person. The Statute of Anne puts promis- 
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sory notes and our statute notes under seal on the same footing 
with bills of exchange. In the meantime the statute in regard 
to set-offs created a new legal defense; and the question was 
presented whether this new defense existing against the assignor 
at the time of the assignment was available against the assignee. 

Tt is settled in England, after much hesitation, Burrough v. 
Moss, 10 B. and C., 558, that this new defense is not available, 
and that the suit of the assignee can only be met by a defense 
existing against the assignor at the date of the assignment, 
which was connected with the bill, as a payment; but that a 
set-off of a debt against the assignor, being a thing collateral 
and unconnected with the bill, is not a defense at law, although 
the bill was assigned after maturity, because the words of the 
statute embrace only a mutual debt which the defendant holds 
‘against the plaintiff, and does not extend to a debt which he 
holds against the plaintiff’s assignor. 

It is settled in this State that this new defense is available, 
and that the principle of the common law applies so as to bring 
it within the meaning of the statute of set-offs. Haywood v. 
MeNar, 14 N. C., 2313; s. ¢., 19 N. C., 288. 

It is unjust to attempt to evade a defense by making a trans- 
fer of a bill or note after maturity, and the principle 
applies as forcibly to a defense given by statute as to one (507) 
existing at common law. To allow any defense to be 
thus evaded would be a violation of the maxim, “no man shall 
take advantage of his own wrong,” which is as fully recognized 
in courts’ of law as in equity. It 1s true, the set-off 1s not con- 
nected with the bill or note, and is collateral and may or may 
not be pleaded, as the defendant chooses; but what right has the 
holder to deprive him of this election? and 1s not a hberal con- 
struction of the statute to be adopted, when it is necessary to 
prevent an evasion of its enactments and a manifest wrong? 

It seems to us our court has taken the true view of the subject, 
and that the English judges hare fallen into the error, “haeret 
in litera, haeret in cortice.’ Indeed, their decisions are not 
reconcilable. When a factor sells goods without disclosing his 
principal, in an action by the principal the purchaser mav make 
anv defense that he could have made if sued bv the factor. He 
may plead, as a set-off to the action of the principal, a debt due 
by the factor. “The principle is, the purchaser shall not be 
defrauded of a legal defense by the introduction of a third per- 
son to whom he is a stranger.” George v. Clagett. 7 Term, 
355. Barrington on Set-off, 44. This is a departure from the 
words of the statute to prevent evasion and injustice, and the 
reasoning would scem to call for it with much force, so as to- 
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allow, as a set-off to the action of the assignee after maturity, 
a debt due by the assignor. It is true, the English cases take 
a distinction between mutual credits and mutual debts. The 
distinction is not substantial when both debts are at maturity 
and nothing remains to be done but to make application of one 
in satisfaction of the other. If a departure from the words of 
the statute is justified in the former case, it must be so in the 
latter, where transfer is made after maturity to evade a legal 
defense. 
(508) Be this as it may, it is settled in this State that a debt 
due by the assignor at the date of the assignment may 
be pleaded as a set-off to the action by the assignee after matu- 
rity; and this departure from the words of the statute is put on 
the ground that a liberal construction is made necessary to pre- 
vent evasion and injustice. And the question presented in thé 
case under consideration is whether this necessity is not met 
and removed by proof that, at the date of the assignment, the 
assignors had an account. We think this fact removes the 
ground for making a departure from the words of the statute, 
because the reason ceases. The assignors did no wrong, for 
they had an account to which the set-off might be applied, and 
there was, consequently, no attempt to evade a legal defense. 
But it 1s said the defendant is deprived of his right to apply 
his set-off to the note or the account, as he might elect. This is 
true, but his legal defense 1s not evaded; and at the most he 
loses only the right of making a capricious application of his 
debt as a set-off, supposing him to have it. No injustice is 
done, for 1t can make no difference to him whether he pays the 
note or applies his account as a set-off to the account of the 
assignors, or applies his set-off to the note and pays the account. 
There is no evasion of his legal defense and no injustice done 
to him by refusing to allow his set-off to the note, or the con- 
trary. The negotiability of the note is not unnecessarily tram- 
meled, by which means the assignors are enabled to raise by a 
transfer the money which he ought to have paid, and the poliev 
of the statute, which seeks to avoid a multiplicity of actions, is 
subserved; for, if the set-off is allowed, the assignee must sue 
the assignors, and they must sue the defendant, making two 
additional actions necessary, instead of one. The defendant’s 
right to apply his debt to the note, or to hold it back for the 
account, if the suit was in the name of the assignors, is 
(509) assumed : but, as above remarked, it would be a capri- 
cl1ous application, and he can take no benefit from it, if 
the assignors choose to include both causes of action in the same 
declaration. 
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Upon the same reasoning it is held in the English cases of a 
sale by a factor, that if, before all the goods are delivered, the 
purchaser has notice of the principal, then his set-off of a debt 
due by the factor will not avail, for the reason ceases; and he 
has no right to complain that he is defrauded of a legal defense. 
“Justice is on the other side,” and there is in such cases no 
ground to depart from the words of the statute. Babington on 
Set-off, +5, and the cases there cited. 

Per Ovrram, Judgment affirmed. 


Cited: Hurdle v. Hanner, 50 N. C., 361; Neal v. Lea, 64 
N. C., 680. 


JOHN McLEOD y. J. H. WIRISTIAM. 


1. In the case of a proceeding under the insolvent debtor’s law, the 
court bas authority to permit the schedule to be amended, so as 
to make more certain the description of the defendant's interest 
in matters there set forth, at any time before the oath is ad- 
ministered; and if the plaintiff is surprised. it is ground for a 
continuance. 


ho 


It is sufficient to file the evidence of the debts set ont in the 
schedule, which are in the possession and coutrol of the defendant. 
at any time before the oath is administered. 


8. It being a matter of public notoriety that proclamation money is 
wholly worthless, it is not necessary to state in the schedule the 
amount thereof with nicety, or file the same. 


ApprEaL from the Superior Court of Law of Monreomery, at 
Fall Term, 1849, Battle, 7., presiding. 

This was an application to be discharged under the (510) 
insolvent debtor’s law. 

The defendant was arrested under a writ of ca. sa., return- 
able to this term of the Superior Court of Law for the county of 
Montgomery, and gave bond for his appearance to take the 
benefit of the act for the relief of insolvent debtors. He accord- 
ingly issued a notice, which was regularly served upon the 
laud more than ten days before the first dav of this term. 
The plaintiff objected that the notice was insufficient, but the 
court overruled the objection. The defendant filed with the 
clerk of the court, ten davs before the first dav of this term, Ins 
schedule, but did not file with the said clerk the notes and other 
papers therein referred to until the second dav of the term, on 
which day the plaintiff filed the exceptions. The court decided 
that no further description of the claims to property in Eng- 
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land or Scotland, or of the amount of the proclamation money, 
was necessary, but that the description of the defendant’s inter- 
est in his wife’s land in the county of Halifax and his interest 
in the pension claims was not sufficiently specific, and, on his 
motion, allowed him to amend his schedule in that particular. 
The amendment having been made to the schedule, the defend- 
ant, by his counsel, moved the court that he should be allowed 
to swear to the same, and thereupon to be discharged. The 
plaintiff opposed the motion, because: 

1. The notice was insufficient. 

2. The notes, accounts, proclamation money, ete., were not 
filed with the schedule ten days before the first day of the term. 

8. The amount of the proclamation money was not sufficiently 
specified. 

4, The plaintiff’s interest in the English claim was not suffi- 

ciently set forth. 
(511) 5. The court allowed the defendant to amend his sched- 
ule without any authority for so doing; and insisted that 
he could not swear to his schedule at the term at which the 
amendment is made. 

6. The defendant has not filed at all the notes and judgments 
against Medlin, Martindale and Campton, nor the constable’s 
receipt for the same. The plaintiff further objects that neither 
the notes nor judgments against Medlin, Martindale and Camp- 
ton, nor the constable’s receipt for the same, are filed at all, and, 
for that reason, the defendant could not take the oath. 

The court overruled all these objections, and ordered that the 
defendant be allowed to swear to his schedule and thereupon to 
be discharged. From which order the plaintiff prayed an ap- 
peal to the Supreme Court, which was granted. 


Kelly for plaintiff. 
Morehead for defendant. 


Pearson, J. None of the objections to the right of the de- 
fendant to be discharged under the insolvent law are tenable, and 
there is no error. 

1. The notice, a copy of which and of the schedule was served 
on the plaintiff, gave full information “of the intention of the 
defendant to avail himself of the benefit of the act.” . 

2. We think the court had authority to permit the schedule 
to be amended so as to remove the objection for the want 
of certainty in the description of the defendant’s interest in 
several matters there set forth, at any time before the oath was 
administered, and if the plaintiff was in any way surprised, it 
was ground for a motion to continue. 
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Tt was sufficient to file the evidence of the debts set out in 
the schedule, which were in the possession and control 
of the defendant, at any time before the oath was ad- (512) 
ministered. There is no reason for requiring them to be 
filed at the same time with the schedule. It may be they are 
not in the defendant’s possession, and every useful purpose is 
answered if they are delivered at the time the discharge is 
moved for. 

4. The defendant assigns a sufhicient reason for not filmg the 
notes and judgments ag ainst Medlin, Martindale and Campton. 
The schedule set out the fact that the papers are in the hands 
of one Putney, a constable in the eitv of Raleigh. They are 
thus put within the control of the officer in whom the title is 
vested by force of the statute for the benefit of the creditors. 
There is no evidence that the defendant had a constable’s re- 
ceipt for those papers. 

5 and 6. It is a matter of public notoriety that proclamation 
money is wholly worthless and of no value, and the objection 
because the amount thercof is not stated with precision, and be- 
cause the same was not filed, cannot be sustained. 

Per CURIAM. Judgement affirmed. 


————————————— en 


(513) 
THE STATE vy. JOHN TILGHMAN., 


1. Jn order to make the declarations of a deceased person evidence as 
“dying declarations.” it is not necessary that the person should 
be in articulo mortis (in the very act of dving}; it is sufficient 
if he be under the apprehension of impending dissolution, when 
al] motive for concealment or falsehood is presumed to be absent. 
and the party is in a position as solemn as if an oath had been ad- 
ministered. 


2. A witness cannot be admitted to state that “be thought the deceased. 
thought he would not die from his wounds.” He cannot give his 
own opinion. but only depose to the state of the wounds of the 
deceased and what he then and there said and did. from which 
the Court may decide what he thought of his condition. 


3. If the deceased, at the time he made the declarations, was, in fact, 
in a eondition to make them competent evidence. a hope of re- 
eovery at a subsequent time would not render them incompetent. 


4, There is a distinction between a cause for a neice trial and a eause 
for a mistrial; the former is a matter of discretion, the latter a 
matter of law. 


5. Where on a trial the circumstances are such as merely to put 
suspicion on the verdict by showing, not that there aras, but that 


363 


IN THE SUPREME COURT. [33 


a rn 2 + a op ee ee en 


STATE v. TILGUMAN. 


pm me i nn rn 


se ea oe cae a ee pe ete 


there might have been, undue influence brought to bear on the 
jury, because there was opportunity and a chance for it, it is 
matter within the discretion of the presiding judge. But if the 
fact be that undue influence was brought to bear on the jury, as if 
they were fed at the charge of the prosecutor or the prisoner, 
or if they be solicited and advised how their verdict should be, 
or if they hear other evidence than that which was offered on the 
trial, in all such cases there has been, in contemplation of law, 
no trial, and this Court, as a matter of law, will direct a trial 
to be had, whether the former proceeding purports to have ac- 
quitted or convicted the prisoner. 


6. Where the facts in relation to the jury on a trial for murder were 
that the jury were placed in charge of an officer and confined in 
the ordinary jury-room; that they retired from the court on 
Thursday at 6 TP. M. and rendered their verdict on Saturday at 
10 A. M.; that while out the members of the jury separated at 
various times to obey calls of nature; that each one separated 
himself from the others more than once for this purpose, and 
one of them as often as six times; that. when they did this, they 
went, one at a time, under charge of an officer. and during such 
absence the other jurors remained together in the jury-room, with 
the door locked; that they went about fifty yards from the 
courthouse, and returned aS soon as practicable. holding no inter- 
course With any one; that one of the jurors separated himself 
from his fellows and visited a drug store, about one hundred and 
fifty vards from the jury-room. for the purpose of procuring 
medicine, being sick; that he went under the charge of an officer, 
and held no conversation except with the keeper of the drug 
store, who asked him if they had agreed on their verdict, to 
which he replied, “they had not’; that this store was the most 
public place in the town of New Bern; that another juror 
separated himself from his fellows and stood on the outside of 
the jury-room, near the door closed. and conversed privately for 
ten or fifteen minutes with a third person, but what was said 
did not appear; that the jurors also ate and drank, while out, 
but not to excess; that a part of the time they did so with 
permission of the court, but when enjoined by the court not to 
eat or drink, they violated this injunction, coutrary to the wishes 
of the officer who had them in charge; that several jurors wrote 
notes and dropped them from the windows of the jury-room, and 
also received notes from persons not of the jury, but neither the 
contents of the notes nor the names of the persons to whom sent 
or from whom received appeared; that some of the jurors con- 
versed from the windows with persons in the street. on various 
subjects and about this suit, but what was said did not appear; 
and that some servants and small children had access to the 
jury-room, the servants for the purpose of carrying food and 
clothing to the jurors, and the children to see their fathers: Held, 
that these facts might, in the discretion of the presiding judge, 
have been a good cause for granting a new trial, but they could 
not justify the court in declaring. as a matter of law, that there 
was a mistrial. 


7. The admission of dying declarations, as evidence, is not in op- 
position to that part of the Bill of Rights which says that “In 
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all criminal prosecutions every man has a right to be informed 
of the accusation against him, and to confront the accuser, and 
witnesses with other testimony.” 


AppreaL from the Superior Court of Law of Craven, (514) 
at Fall Term, 1850, Ellis, J., presiding. 

The defendant was tried for murder. The bill was (515) 
found by the grand jury of Lenore at Fall Term, 1850, 
and the case was removed by the State, upon the affidavit (517) 
of the solicitor, to Craven, where it was tried at the pres- 
ent term of the court. 

The solicitor called as a witness for the State one Joseph Wil- 
son, who testified that he knew the prisoner at the bar, and also 
the deceased, Joseph J. Tilghman; they both hved formerly i in 
Lenoir County, where Joseph J. Tilghman died on 15 August, 
1850; that in the afternoon of that day, a few hours before 
night, the deceased parted with the witness at a hogpen on the 
land of the deceased, where he had gone to feed his hogs; that 
the deceased started towards his dwelling-house, about four hun- 
dred yards distant, and the witness went to resume his labor at 
which he had been engaged a short distance from the hogpen; 
that, in about eight or ten minutes after the deceased left, he 
heard the report of a rifle gun in the direction in which the de- 
ceased had gone; that the witness, upon hearing this, walked a 
short distance towards the place from whence the report ema- 

nated, when he saw the deceased walking rapidly towards his 
house, and apparently staggering; that he had his hat on his 
head at the time; that the witness returned to his work, and in 
a very short time thereafter heard an alarm at the house of the 
deceased, when he left his work and ran as speedily as he could 
to the house; that when he reached there he saw the deceased 
sitting in his door, bleeding profusely, and his wife was engaged 
in cutting off his hair, and in an effort. to stop the flowing of 
blood; that the deceased had a wound on each side of his head, 
and one in the forehead just above the right eye, from which lat- 
ter the blood was flowing; that, at the request of the deceased, 
tritness started immediately to Kinston, about seven miles sis 
tant, for a physician, and as he started, he passed along the 
road leading from the hogpen to the house of the deceased, 
when he saw a wallet with corn in it lying in the road, (518) 
about two or three hundred yards from the ine pen, which 
he recognized as the same the deceased had while feeding his 
hogs at the time referred to. This witness further said that he 
went to Kinston as soon as he could and without delay, and 
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when he returned he saw Joseph J. Tilghman at his house, and 
he was then dead. The witness also stated that upon examina- 
tion the same afternoon he saw a puddle of blood in the road, 
leading from the hogpen ito the house of the deceased, about 
twenty-five or thirty steps from the wallet, and nearer the hog- 
pen; that he saw the tracks of a barefoot person, pointing both 
ways between the wallet and puddle of blood, and that the de- 
ceased had on no shoes when he last saw him at the hogpen; 
that there was no blood between the wallet and the puddle 
spoken of, but there were frequent marks of blood between the 
wallet and the house of the deceased; that there was an impres- 
sion upon the ground at the place where the puddle of blood 
was, similar to one made by a person lying down; that this wit- 
ness lived with the deceased at the time as a laborer. 

The soheitor then proposed to prove by this witness that the 
deceased told him just before his death that the defendant in- 
flicted the wounds upon him, of which he died. 

The prisoner’s counsel objected to the testimony, and the 
court decided that 1t could only be admitted as the dying decla- 
rations of the deceased, made when all hope of recovery had 
forsaken his mind, and when he entertained the belief that he 
would speedily die from the effects of the wounds he had re- 
ceived, and that as yet such did not appear to be the case. 

The soheitor was then permitted to lay the grounds for the 

admission of this evidence by calling witnesses to prove 
(519) the condition of the deceased’s mind at the time the 
declarations were made. 

For this purpose Dr. Woodley was called by the State, who 
testified that he called to see the deceased on 15 August last at 
the summons of the witness, Wilson; that he found him dead 
when he reached his house; that the deceased had a wound two 
and three-fourths or three inches long on the left side of the 
head, laying bare the skull bone; on the right side of the head 
there was another wound that fractured the skull and detached 
a small portion of the skull bone; that there was a puncture 
wound just above the right eye, which turned, after it reached 
the skull bone, without breaking it, in the direction of the ean 
passing under another bone below the temple and extending 
down in the neck. The witness probed it to the depth of three 
or four inches; thought it a gunshot wound, though he did not 
find the ball or search for its termination. The witness was of 
opinion that either this wound or the one upon the right side of 
the head would have produced death. The witness stated that 
he was a practicing physician, possessing peculiar knowledge 
and skill upon the subject of wounds. 
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The State then called Mrs. Susan Tilghman upon this part 
of the case, who testified that she was the widow of the deceased, 
and was at home on 15 August, when the deceased returned 
home with a wound upon each side of the head and one above 
the right eye; that he was bleeding when he came; that he said 
to the witness: “I shall leave you a widow before to-morrow 
morning’; that she and deceased then had some talk about the 
disposition of his property after his death, when they concluded 
it would be better to sell the land and keep the negroes; that she 
told the deceased she thought, if the blood could ‘be stopped, he 
would yet recover, when he told her to stop the blood; that she 
did stop the blood and told him she thought he would 
recover and yet live longer than she would, and he re- (520) 
plied, “Save me, if you can.’ 

This witness also stated that she thought the deceased thought 
he would not die from the wound, but the court refused to con- 
sider the witness’ opinion as to what the deceased thought. 
This witness also said the last words she heard the deceased say 
were, “Save me, Wilson, if you can”; that the appeal was made 
to Wilson Tilghman, his brother, who was present. She fur- 
ther said that the deceased seemed addled like a drunken man; 
that he spoke very indistinctly, sometimes talking rationally 
and at other times foolishly. 

The prisoner called Wilson Tilghman upon this part of the 
case, who testified that he was brother to the deceased and father 
to the prisoner; that he was at the house of the deceased on 15 
August last, just before his death; that he did not believe the 
deceased thought he would die: heard him say, “Save me, SVil- 
son, 1f you can.” 

This witness also stated that the deceased secmned addled and 
spoke indistinctly, saving some things intelligibly and others 
foolishly. 

The prisoner’s counsel still objected to the admission of the 
declarations of the deceased, for the reason that his request of 
the witnesses, to save him if they could, manifested hope on his 
part that he would still recover, and a belief that it was possible 
for him to survive. And that, even though he had entertained 
the opinion at one time that he would die from the eifects of 
the wounds, vet he subsequently changed that opinion and cnter- 
tained hopes of recovery; and that any declaration made while 
laboring under the first impression would not be admissible, in 
eonseqrence of such subsequent change of opinion and 
hopes of recovery : and that the expression referred to, (521) 

“save me if vou can,” was evidence that the deceased had 
changed his opinion that he would die from the effects of the 
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wounds, if he had before entertained such opinion; and that 
the declarations were inadmissible for the further reason that 
the deceased was non compos ments and insane at the time they 
were made. 

The court concurred with the prisoner’s counsel in the cor- 
rectness of the legal positions assumed, but expressed the opin- 
ion that the deceased did entertain the opinion that he would 
soon die from the effects of the wounds, and so expressed him- 
self; and that it did not appear from the testimony that he had 
subsequently changed that opinion; and that the exclamation, 
“save me if you can,” rather manifested a desire to live than a 
hope that he would recover; that the nature of the wounds was 
calculated to confirm the deceased in the opinion that he would 
necessarily die from their effects in a short time; and that it 
did not appear from the evidence that the deceased was insane 
in his last moments, but it did appear that he was rational and 
sensible of his situation. 

The evidence proposed was therefore admitted. 

The solicitor then continued the examination of the first wit- 
ness, Wilson, who further testified that when he reached the 
house of the deceased, as set forth in the other part of his testi- 
mony, he found him bleeding and wounded, as described; that 
witness asked the deceased if he knew who had given him the 
wounds, and he replied that he did; that the witness then asked 
who it was, and he said it was John Tilghman, the prisoner at 
the bar; that the witness also asked him if he had been shot, to 
which he replied, “if he had been, he did not hear the report of 
the gun; that he heard something pop like a percussion cap”; 
that the witness did not remain to have further conversation, 

but proceeded to Kinston after a physician. 
(522)  Willham Wingate was then called as a witness by the 

State, who testified that he saw the deceased at his own 
house after he had received the wounds spoken of and just be- 
fore his death; that he was at the time engaged in a conver- 
sation with Wilson Tilghman, the witness heretofore called; 
that Wilson Tilghman asked the deceased how the affair took 
place, and the deceased attempted to tell him, but his lips and 
tongue seemed to be stiff. and he so muttered his words that he 
could not be understood by the witness; whereupon Wilson 
Tilehman told the deceased how John Tilghman, the prisoner, 
said it took place, to which deceased replied, “Not so, Wilson; 
John met me in the road and told me he had come on purpose 
~ to kill me.” The witness said he did not remember any of the 
statement of Wilson Tilghman which brought forth this reply 
of the deceased. 
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The prisoner’s counsel objected to the testimony, upon the 
ground that the witness could not remember the substance of 
the statement of Wilson Tilghman to which this negative of the 
deceased applied, and that it was but a part of the conversation, 
The court overruled the objection and admitted the evidence. 

This witness further stated that subsequently to this conver- 
sation he heard the deceased exclaim, ‘““He has killed me.” 

Upon cross-examination this witness said he saw the prisoner 
the same afternoon at Council Wooten’s—he was lying down on 
the piazza and was bleeding; the blood had run through the bed 
and along the floor. He also saw the knife, exhibited in court, 
picked up the same day after he saw the prisoner at Wooten’s. 
It was found in the road spoken of by the witness Wilson. 
There was blood upon it at the time, and blood in the road at 
different points. 

In reply to a question asked by the prisoner’s counsel, this 
witness said he had told one Garby that we would for 
$150 leave the country and not appear as a witness (523) 
against the prisoner; that this was said in reply to an 
offer made to him by the said Garby, who told him that Wilson 
Tilghman, the father of the prisoner, said he did not want his 
(Wingate’s) oath to hang his son, and that he would give him 
$100 to leave the country and not appear as a witness. 

Dr. Woodley was again called to the stand, and described the 
wounds of the deceased to the jury, as he had done to the court 
when he was before examined, and gave the same opinion as 
to their effects. He also said that he saw the prisoner soon 
after he saw the deceased, and upon the same day; that he had 
a wound through the right hand near the thumb. It was made 
with a knife, which cut an artery anda nerve in pass ing through. 
Witness ne up the artery some days after this time, and was 
compelled to take it up again at another place twelve days later. 
The knife entered on the inside of the hand and turned towards 
the brawn of the thumb. The prisoner would have died during 
the night had he not received medical! aid. 

Counci] Wooten was next called by the State, who testified 
that he lived three or four hundred vards from the place in the 
road where the wallet and blood were found as deseribed bv the 
witness Wilson; that he was at home on 15 August last, in the 
afternoon, when he heard the report of the rifle gun proceeding 
from about the place where he atomas ds saw the blood in the 
road; that in about five minutes or, perhaps, less, after he heard 
the report of the oun, the prisoner at the bar came to his house 
with the rifle exhibited in court; he came from the direction 
in which witness had heard the gun fire; the rifle had blood 
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upon it at the time, and the barrel was bent; that prisoner had 
blood upon him, and was then bleeding profusely from a cut 
through the right hand; the rifle was the one claimed by the 

prisoner before this time, and which he usually carried. 
(524) It was a percussion lock and required to be sprung be- 

fore the hammer of the lock would fall. The barrel was 
not bent when the witness last saw it before this time. The 
witness then sent for Wilson Tilghman, the father of the pris- 
oner, who came to the house of the witness and proceeded with 
him, Wingate, and another to the place where the blood was 
found in the road. They saw the blood as described by the wit- 
ness Wilson, and found lying upon the ground the knife ex- 
hibited in court. It had blood upon it, and is the same the . 
witness saw the deceased have a short. time before. 

The solicitor next called Carroll Jackson for the State, who 
testified that in the month of July last, he was at the house of 
the deceased, when a controversy arose between two little girls 
about a broach of cotton; that the prisoner interposed with 
some remarks, when the deceased seemed to get angry with the 
prisoner, and threatened to kill him. The prisoner told him 
not to do it sneakingly, but to go out with him and have a fair 
fight. The prisoner then took down his rifle, wiped it out and 
loaded it, and told the deceased to take his double-barrel gun, 
and go out with him and take a fair fight with these weapons; 
to which the deceased replied that the prisoner might go where 
he pleased, but he (the deceased) would not go with him. This 
witness also said the deceased told him the prisoner had been 
working at his house; that he saw the deceased’s hat after the 
blows had been inflicted, and it had no hole in it. 

The solicitor next introduced Mr. King, who said he saw the 
deceased on the morning after his death, and that he had no 
marks of gunpowder about his face. 

The prisoner then called as a witness one Cox, who said 
Joseph J. Tilghman died on Thursday, and on the Sunday be- 
fore, the witness met him, when he said the prisoner had abused 

him in his own house, and if he did not mind he (the 
(525) deceased) would kill him; that he had a great mind to 
kil] him anyhow. 

Mrs. Susan Tilghman, who lad heretofore been introduced 
by the solicitor upon a question to the court, was now recalled 
by the prisoner, and cross-examined as to the facts of the ease. 
She said the prisoner and deceased had a quarrel in July last; 
it grew out of a controversy between two little girls about a 
broach of cotton; that the deceased then threatened to kill the 
prisoner, who told him not to do it sneakingly, but openly—to 
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take his double-barrel gun and he (the prisoner) would take his 
rifle and with these weapons thev would have a fair fight; that 
the deceased rephed, “he was not ready then’; the deceased 
then said he would kill the prisoner if he did not let him alone; 
that the prisoner then threatened to tell his grandfather, and the 
father of the deceased, about certain notes the deceased held 
against him; and said, “You know you got the land for nothing 
you bought from erandfather” ; - that the deceased had, ae 
to this time, iaiouaied the Gti faeee and prisoner that he had- 
taken up several notes from Mr. John C. Washington upon his 
father, and he merely acted as his agent mn the matter; that he 
(the deceased) still held the notes cance and intended to 
hold them against his father, as though he had purchased them 
from Mr. Washington; that he also had another note made 
payable to his father and signed by the deceased, with the word 
“Paid” marked across its face: that this note was of the same 
date and for the same aniount as one his father then held on 
him for the purchase money of a tract of land; and that when 
the note held by his father was presented for payment he in- 
tended to offer this canceled note to show that the money for 
the land had been paid, it being the only debt of the kind he 
ever owed his father; that the #500 note in his possession was 
drawn to secure the ‘purchase money of the land bought, but 
was not delivered, because in it the word, “dollars” was spelt 
“dolers,’ and upon this being observed, that he (the de- 
ceased) executed another note for the land, and retained (526) 
this. 

The witness further said that on the Sunday night before lis 
death she told the deceased she had heard the prisoner had told 
his grandfather about the notes and would make an affidavit of 
the facts, and she was afraid she would be called on to give ey1i- 
dence in the matter; to which the deceased replied, “He will 
have to swear soon if he does, for I intend to kill him before 
Saturday night.” She also stated that the prisoner and de- 
ceased had another quarrel just before his death, when deceased 
took down his gun, drew a load of sinall shot and reloaded it 
with large shot, and followed after the prisoner towards the 
woods ; that he retumed, and said he could not overtake the 
prisoner, and that if he had done so he would have killed him; 
that at another time, Just before his death, the deeeased hid his 
musket in his blacksmith shop, near his house, as he said, tor 
the purpose of killing the prisoner: he said he did not want 
every person to see hin earry lus gun out. She also said that 
the knife exhibited in court and spoken of by the witnesses was 
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the knife of the deceased; that the prisoner was at the house of 
the deceased on the same day the deceased received his wounds, 
and they seemed then to be friendly. 

The witness also stated that she was present when the con- 
versation took place between Wilson Tilghman and the de- 
ceased, and that she did not hear the language used by the de- 
ceased, as stated by Wingate. 

Wilson Tilghman was next ealled by the defense. He said he 
was the father of the prisoner; that on 15 August past, in the 
afternoon, he went to the house of the witness Wooten, having 
been sent for by him; that he there found the prisoner, who had 
a fresh cut through the right hand which was bleeding pro- 
fusely; that the prisoner had then lost much blood and seemed 

to be greatly exhausted; that the witness then went to 
(527) the place in the road referred to by the other witnesses ; 

that they picked up the knife exhibited in court and it 
had blood upon it; that this place was about three hundred 
yards from Wooten’s house, and that the intervening space was 
unobstructed, so that a child could be seen in Wooten’s house 
door; that there was a scuffling place in the road between the 
wallet and puddle of blood, as marked by the road; that the 
witness walked from this place to the hogpen, spoken of by the 
witness Wilson, in the space of two and quarter minutes. This 
witness also said he was at the house of the deceased the same 
afternoon just before his death; that he had a conversation with 
him, and did not hear him make the declarations deposed to by 
the witness Wingate; that this witness was there at the same 
time and during the entire time that Wingate was present. 
This witness also stated that the deceased seemed addled like a 
drunken man; his speech was indistinet and thick—he muttered 
out his words and could not be distinctly understood in every- 
thing he attempted to say. 

Several witnesses were then called by the State and defense 
as to the character of Wilson Tilghman, whose testimony it is 
deemed unnecessary to report. 

The court, after reciting all the evidence offered in the case, 
charged the jury that before they could convict the prisoner 
they must be satisfied of the death of Joseph J. Tilghman; that 
he was killed by the prisoner, and that the act was done with 
malice aforethought, either expressed or implied; that such 
malice did not mean simply ill 
might or might not characterize such malice as 1s charged in 
the bill of indictment, and which is necessary to constitute the 
crime of inurder; that if they entertained the opinion from the 
testimony that the prisoner, with a previously formed design 
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and fixed will, and an actual and deliberate intention to take 
away the life of the deceased, did kill him, then he 
would be guilty of inurder, for this would be a killing (528) 
with express malice; that if they believed the prisoner 

killed the déceased with a deadly weapon, then the fact 1mphed 
malice from the very fact of killing, and he would be guilty of 
murder, unless the inference of malice was repelled by evidence 
offered by the prisoner, or circumstances arising cut of the evi- 
dence produced against him, or both combined; for in such ease 
the law would infer that he intended the natur: al consequences 
of his own act; that a rifle gun, such as described by the wit- 
nesses, is what is known in law as a deadly weapon, whether it 
be used by shooting a ball therefrom or by striking upon the 
head with either end of it. If the prisoner, having his rifle gun, 
sought the deceased with the design of provoking him into a 
fight, and when engaged in the affray of killing or doing him 
some great bodily harm, and under these circumstances did kill 
him, the prisoner would be guilty of murder. 

Or if they should be of opinion that the deceased gave to the 
prisoner a provocation by assaulting or striking him, and the 
prisoner retahated with a weapon oreatly more dangerous than 
the one used by the deceased, or with an excess of force, wholly 
inadequate to such provocation, then these were circumsiances 
from which they might infer a wicked, depraved and malig- 
nant spirit upon the part of the prisoner, amounting to malice, 
and by killing the deceased under such circumstances he would 
be guilty of murder. If the prisoner and deccased engaged in 
a mutual afiray, and, while so engaged, the prisoner killed him 
of passion, he would not be euilty of iuurder, but of man- 
slaughter only; and this would be the ease even though he killed 
him with his rife or any other deadly weapon, for such weuld 
be a killing without malice: that if they believed the deceased 
made an assault upon the prisoner, that there was an actual 
necessity for the prisoner to kill the deceased in order to 
save his own life or prevent some great bodily harm to (529) 
himself, and, under such circumstances, he killed the 
deceased, he would not be guilty of anv offense, but excused in 
law; or even if there was an apparent necessity for him to kill 
the deceased In crder to save his own life or to protect himself 
from some great bodily harm, he would not be guilty. And by 
apparent necessity it is meant that if, from the character of 
the weapon used by the deceased and from the manner of his 
assault, a person of ordinary fears and ordinary apprehensions 
would be induced to believe it necessary to kill in order to 
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prevent death or some great bodily harm, then by killing the 
deceased, under such circumstances, the prisoner would not be 
enilty of any offense, but would be excused in law. 
~ Here the charge of the court closed, when the presiding judge 
turned to the defendant’s counsel and asked if they desired any 
other instructions from the court to the jury. In reply to which 
the defendant’s counsel asked the court to charge the jury that 
if they entertained a reasonable doubt of the prisoner’s guilt, 
they ought to acquit him. Upon which the court informed the 
jury that, before they could convict the prisoner, they should 
be satisfied beyond a reasonable doubt that he killed the de- 
ceased; and that if they should be satisfied beyond such doubt 
that the prisoner killed the deceased and with a deadly weapon, 
then they ought to convict him, unless the prisoner convinced 
them by his own proofs or circumstances arising out of evi- 
dence offered by the State that he killed in self-defense, or that 
the killing was extenuated from murder to manslaughter; in 
which latter case they should find him guilty of manslaughter 
only; and if the killing thus appeared to be in self-defense, they 
should return a verdict of not guilty. 
The court again asked the prosecuting officer and coun- 
(580) sel for the prisoner if they desired to ask further instruc- 
tions to the jury, to which they replied that they did not. 
Whereupon the jury retired, and afterwards returned with a 
verdict, in which they found the prisoner guilty of murder. 
The prisoner’s counsel moved for and obtained a rule for a 
new trial: 
1. Because the court admitted improper testimony against 
the prisoner, after objection. 
2. Because the court excluded proper testimony offered by 
the prisoner. 
3. Because the court gave erroneous instructions to the jury. 
4. Because the court refused proper instructions prayed for. 
5. Because the court, in summing up, omitted to tell the jury 
they ought to disregard the dying declarations of the deceased, 
if they thought him insane at the time he made them. 
6. Because there was a separation of the jury and other irreg- 
ularities practiced by them, before they returned their verdict. 
For these latter reasons the prisoner also contended that there 
was a mistrial, and that he was entitled to a venire de novo. 
As to the alleged misconduct of the jury while ont and before 
their verdict was returned, many witnesses were examined, and 
the following facts appeared to the court as satisfactorily proved: 
The jury was placed in charge of an officer and was confined 
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in the ordinary jury-room in the third story of the courthouse 
in the town of New Bern; that they retired from the court on 
Thursday of the term at 6 o’clock P. M. and rendered their ver- 
dict at 10 o’clock A. M. on the following Saturday. While out, 
the members of the jury separated at various times to obey calls 
of nature. Each oneso separated himself from the others 

more than once for this purpose, and one of them did so (531) 
as often as six times. When they did this they went, one 

at a time, under charge of an officer, and during such absence 
the other jurors remained together in the jury-room with the 
door locked. es went ae ae yards from the cour EUpoure, 


with any one. And at one time one of the jurors w ent ae ‘he 
same purpose as far as one hundred and fifty yards from the 
other jurors. That one Elijah W. Ellis, a juror, separated 
himself from his fellows and visited a drug store at the distance 
of one hundred and fifty yards from the jury-room. He was 
sick at the time and went to procure medicine, which he did, 
and returned without delay to the jury-room. He went under 
the charge of an officer and held no conversation with any one 
except the keeper of the drug store, who asked him if they had 
agreed in their verdict, to which he replied, “they had not.” 
This drug store was in the most public place in the town of 
New Bern. 

It also appeared that one Dewey, a juror, separated himself 
from his fellows and stood on the outside of the jury-room, near 
the door closed, and conversed for ten or fifteen minutes with 
one Richardson, privately. 

The subject of conversation did not appear to the court. 

The jurors also ate and drank while out, but not to excess. 
They did so with the permission of the court a part of the time, 
and wheu enjoined by the court not to eat or drink, they vio- 
lated this injunction, contrary to the wishes of the officer who 
had them in charge. Several jurors wrote notes and letters and 
dropped thei from the windows of the room in which they 
were confined. The contents and names of the persons to whom 
these letters were directed did not appear to the court. It also 
appeared that several jurors received letters from persons not 

upon the jury. The contents did not appear to the court. 

It further appeared that some of the jurors conversed (532) 
from the windows of the jury-room with persons in the 
street. on various subjects and about this suit. What was said 
did not appear. It also appeared that negro servants and some 
small children of one of the jurors had access to the jury-room. 
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The servants entered for the purpose of carrying food and cloth- 
ing to the jurors, and the children to see their father. 

The court expressed its disapprobation of the irregularities 
of the jury, but being satisfied that they were generally men of 
high character, and that no undue influence was brought to 
bear upon them, but that these irregularities were the results of 
their long and unpleasant confinement, overruled this and other 
causes assigned for a new trial, and discharged the rule. 

The court, being further of opinion that the separation and 
other irregularities of the jury did not vitiate the verdict, pro- 
nounced judgment of death upon the prisoner. 

From which judgment the prisoner prayed an appeal to the 
Supreme Court, which was granted. 


Attorney-General for the State. 
J. W. Bryan for defendant. 


(551)  Prarson, J. We have considered the several ques- 
tlons presented by the case as made up by his Honor, and 
have come to the conclusion that there is no error. 

The first exception is untenable. The condition of the de- 
ceased was such as to make his declarations competent evidence 
as “dying declarations.” It is not necessary that the person 
should be in articulo mortis (the very act of dying); 1t is sufli- 
cient if he be under the apprehension of impending dissolution, 
when all motive for concealment or falsehood is presumed to be 
absent, and the party is in a position as solemn as if an oath 
had been administered. The evidence was competent. The 
degree of credit to which it was entitled was a matter for the 
jury; it was lable to be impeached, hike the testimony of a 
sworn witness, and the jury were at liberty to give it more or 
less weight, as from the conduct of the witness and the attend- 
ing circumstances they might suppose him to be more or less 
umpressed by the obligation of his oath or the solemnity of the 
condition in which he stood. 

The second exception, because of the rejection of the opinion 
of the wife of the deceased, that “she thought the deceased 
thought he would not die from the wounds,” is also untenable. 
A witness is allowed to give his opinion as to the sanity of one 
at the time he made his will; or as to the affection of a wife 
towards her husband, viz., whether she loved him or not: be- 
cause a witness may have acquired a knowledge of the fact from 
a thousand little circumstances occurring at different times which 
it is not possible to communicate ; but the matter to which our 
attention is now directed is not of that character. What the 
deceased thought of his condition was to be judged of by the 
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state of his wounds, and what he then and there said and did. 
These circumstances it was in the power of the witness to com- 
municate to the court; and the judge did right, requiring her 
to do so, whereby he was enabled to forin an opinion, instead of 
allowing the witness to form one for lim. Upon the 

third ground of exception the prisoner has no right to (552) 
complain. The judge, perhaps, entered more largely 

into the discussion of the law of homicide than the facts of the 
ease called for, but he confined himself to the announcement of 
well-settled principles, except In one instance; there he erred in 
favor of the prisoner. In this he held that if the deceased, at 
the time he first made his declaration, was in a condition to 
make the evidence competent, but afterwards got better for a 
short time, and then had hopes of recovery, this would make the 
prior declaration incompetent. This cannot be law. We pre- 
sume his Honor was misled by a misapprehension of Rez v. 
Faquet, 32 E. C. L., 501, where it is said that a subsequent hope 
may reflect back to the time of a prior declaration, so as to 
show that the deceased was not in fact in a condition to make 
his declarations competent. But this falls very far short of 
supporting the position that if, at the prior date, the deceased 
was 7m fact in a condition to make his declarations competent, 
a hope of recovery at a subsequent time would make that incom- 
petent which was before competent. 

The fourth exception has been fully considered in treating of 
the third. 

The fifth exception, for an omission to charge, cannot be 
entertained, because the point was not made during the trial, 
and at the close of the charge, the counsel on both sides ex- 
pressly stated they desired no further instructions to the jury. 

The last ground of exception, because of the irregularity and 
misconduct of the jury, is the only one upon which we have had 
much difficulty. Perhaps it would have been well had his 
Honor in his discretion set aside the verdict and given a new 
trial, as a rebuke to the jurv and an assertion of the principle 
that trials must not onlv be fair, but above suspicion. This, 
however, was a matter of discretion, which we have no right to 
reverse. Our inquiry is, Was the misconduct and irreg- 
ularity such as to vitiate the verdict, to make it in law (553) 
null and void, and no verdict? 

In the consideration of this question we have had oceasion to 
review S. 7. Miller, 18 N. C., 500, and it seems to us that the 
decisions of the Court and the distinction between a cause for 
a new trial, which is a matter of discretion, and eause for a 
mistrial, which is a matter of law, is fullv sustained by author- 
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ity and by reason. The eminent talent of Judge Gaston, im a 
long and labored opinion, was exerted on the other side of the 
question. But his argument fails in this: he does not give due 
weight to the fact that, according to the modern practice, the 
presiding judge, an favorem eltat, has a discretion to give the 
prisoner a new trial when suspicion is put upon the conduct of 
the jury, and although evidently oppressed by the position that 
if such irregularity works a mistrial so as to make no verdict, 
a prisoner acquitted may again be put on trial, he attempts to 
escape the conclusion by a denial of the truth ‘of the position, 
which is not supported by authority or any sufficient reason. 

We wish not to be understood as disclaiming a right to grant 
a venire de novo when it is made to appear on the record that 
there has not been a fair trial; on the contrary, we assert that 
right, whether it is to be exercised for or against the prisoner. 
We take this plain position: if the circumstances are such as 
merely to put suspicion on the verdict by showing, not that 
there was, but that there might have been undue influence 
brought to bear on the jury, because there was opportunity and 
a chance for it—it is a matter within the discretion of the 
presiding judge. But if the fact be that undue influence was 
brought to bear on the jury, as if they were fed at the charge 
of the prosecutor or of the prisoner, or if they be solicited and 
advised how their verdict should be, or if they have other evi- 

dence than that which was offered on the trial, in all 
(554) such cases there has in contemplation of law been no 

trial; and this Court, as a matter of law, will direct a 
trial to be had, whether the former proceeding purports to have 
acquitted or convicted the prisoner. 

In the argument the prisoner’s counsel assumed the position 
that dying declarations are excluded as evidence in our State by 
the provision of section 7 of the Bill of Rights: “In all crim- 
inal prosecutions every man has a right to be informed of the 
accusation against him, and to confront the accusers and wit- 
nesses with other testimony.” We do not feel the force of the 
argument. The witness who proved what the dying man said 
may be confronted with “other testimony,” and the case is 
exactly the same as that of a witness who proves that the pris- 
oner executed a certain deed or wrote a certain letter, where- 
upon the deed or the letter is received as evidence against him. 
This section of the Bill of Rights was aimed at the old prac- 
tice, by which prisoners were not allowed to have witnesses 
sworn on their behalf, and the testimony came altogether on the 
part of the crown. Our ancestors did not intend to deny the 
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rule of evidence as to dying declarations, but to assert that in 
criminal prosecutions prisoners ought to be allowed to have wit- 
nesses In their behalf, sworn and examined. 

There is no error, 

Per CvurRIAM. Ordered to be certified accordingly. 


Cited: S.v. Perry, 44 N. C., 332; 8. v. Hester, 47 N. C., 86; 
S.v. Frank, 50 N. C., 386; Moore v. Edmiston, 70 N. C., 479; 
8S. v. Durham, 72 N. C., 447; S. v. Swepson, 79 N. C., 640; 
S. v. Blackburn, 80 N. C., 478; S. v. Morris, 84 N. C., 764; 
S. v. Brittain, 89 N. C., 505; 8. v. Barber, ib., 526; 8. v. Gould, 
90 N. C., 664; 8. v. Mills, 91 N. C., 595; Johnson v. Allen, 100 
N. C., 141; S. v. Harper, 101 N. C., 764; 8S. v. Jacobs, 107 
N. C., 782; 8. vo. Crane, 110 N. C., 537: S. v. Behrman, 114 
N. C., 8038; S. v. Perry, 12 i> IN. C. 537» So ts Kinsauls, 126 
N. C., 1098; S. v. Ellsworth, 131 N, Gs Lt; § v. Dixon, 7b., 
813 ; W aleford v. Batley, 132 N, C., 408; S. v. Boggan, 133 
N.C., 765, 8; Abernathy v. Yount, 188 N. C., 340; 9. vo. Frum, 
ab., 606. 


THE STATE y. ATLAS JOWERS. 


Insolence from a free person of color to a white man will excuse a 
battery in the same manner and to the same extent as in the 
ease of a slave. 


APPEAL from the Superior Court of Law of Anson, at Fall 
Term, 1850, Battle, J7., presiding. 

The defendant, a white man, was indicted for an affray with 
Bob Douglass, a free black man. The evidence was that the de- 
fendant and Bob got into a quarrel, when the defendant asked 
Bob why he had reported at a certain place that he, the defend- 
ant, had told a lie, to which Bob replied, beeause he had told 
one. Upon this the defendant struck Bob, and a fight ensued, 
in the course of which Bob struck the defendant with the butt 
end of a wagon whip, and the latter knocked him down with 
the broken lmb of a tree. The defendant’s counsel contended 
that the insulting language used by the free negro justified the 
blow which the “defendant gave him, and that he afterwards 
used no more violence than was necessary to protect him in the 
fight. 

The presiding judge charged that, though the courts have 
held that insulting language nsed by a slave mav justify a white 
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man in striking him, yet the principle did not apply to the case 
of a free negro, stricken under similar circumstances, by a white 
man. 

The defendant was convicted, and, judgment being pronounced 
against him, appealed. 


Attorney-General for the State. 
(556) No counsel for defendant. 


Parson, J. It is settled that insolent language from a slave 
1s equivalent to a blow by a white man, in its legal effect, as 
an excuse for a battery. If a blow 1s given by a white man, a 
return of it is excusable in self- defense, to prevent a repetition 
of the injury; so, if a slave gives insolent language, a blow is 
excusable in self- defense, being necessary to put a stop to his 
insolence. 

The question presented to this case is, Does the principle ap- 
ply to free negroes¢ Huis Honor was ‘of opinion that it did 
not. In this a majority of this Court believe there is error. 

The same reasons by which a blow from a white man upon a 
slave is excusable on account of insolent Janguage, apply to the 
case of a free negro who is insolent. It 1s a maxim of the com- 
mon law, where there is the same reason there is the same law. 

But it is suggested that free negroes differ from slaves in 
this: they have a right to own property and to make contracts, 
which necessarily must frequently give rise to a difference of 
opinion, and 1f a free negro disputes the accounts of a white 
man, it is Insolence, and will excuse a battery. 

Tt is unfortunate that this third class exists in our society. 
All we ean do is to make it accommodate itself to the perma- 
nent rights of free white men. What amounts to insolence is a 
question for the court, and is the subject of review in the Court 
of supreme jurisdiction; this is some protection. But as com- 
pared with a slave, how stands the case? If a slave is insolent, 
he may be whipped by his master, or by order of a justice of the 

peace ; but a free negro has no master to correct him, a 
(557) justice of the peace cannot have him punished for inso- 

lence, it is not an indictable offense, and unless a white 
man, to whoin insolence is given, has a right to put a stop to it 
in an extrajudicial way, there is no remedy for it. This would 
be insufferable. Hence we infer from the principles of the com- 
mon law that this extrajudicial remedy is excusable, provided 
the words or acts of a free negro be in law insolent. Such a 
being as a slave or a free negro did not exist when the ancient 
common law was in force. But the excellence of that “perfec- 
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tion of reason” consists in the fact that it is flexible and its 
principles expand so as to accommodate it to any new exigence 
or condition of society, like the bark of a tree, which opens and 
enlarges itself, according to the growth thereof, always main- 
taining its own uniformity and cousisteney. 

Per Curiam. Judgment reversed, and a renire de novo. 


Cited: Wandley vr. Gaylord, 52 N. C., 54. 


(558) 
COLUMBUS MILLS vy. P. B. WILLIAMS. 


1. The Legislature has the constitutional power to repeal an act 
establishing a county. It has the saine power to consolidate as 
to divide counties. the exercise of the power in both cases being 
upon considerations of public expediency. 

2. The purpose of making all corporations is the public good. The 
only substantial difference between corporations is that in some 
cases they are erected by the mere arill of the Legislature, there 
being no other party interested or concerned, and these are sub- 
ject at all times to be modified, changed or annulled. 


3. Other corporations are the result of contract; the Legislature, for 
the purpose of accomplishing a public good, chooses to do it by 


iva 


the instrumentality of a sccond party. These two parties make 
a contract: the Legislature, in consideration of certain labor 
and outlay of money. conferring upon the party of the second 
part the privilege of being a corporation, with certain powers 
and capacities. Being a contract, it cannot be modified, changed 
or annulled without the consent of both parties. 

4. Counties, ete belong to the first class; railroad and turnpike 
companies, etc., are instances of the second class. 


Appear from the Superior Court of Law of Rurnmerrorn, at 
Spring Term, 1849, Bailey, J.. presiding, to the Supreme Court 
at Morganton, and thenee transferred, by an order of that Court, 
to the Supreme Court at Raleigh. 

This was an action of trespass, vi et arms. for an assault and 
battery on the plaintif’s person, tried at Rutherford Spring 
Term, 1849, upon the following facts. submited to the court 
for jndement t, as a case agreed. — 

The General Assembly, at its session of 1846 and 1847, passed 
an act establishing a county by the name of Polk out of 
certain portions of the counties of Rutherford and Hen- (559) 
derson. By virtue of that act and a supplemental act, 
passed at the same session, courts, both eounty and superior, 
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were organized, and all county officers were appointed and 
elected, and entered upon the discharge of their duties as such. 

The site for the county town and courthouse was selected, and 
a deed to the chairman of the County Court was duly executed 
and delivered. At the general election for sheriff, in August, 
1848, the defendant was duly elected Sheriff of Polk County 
for two years next ensuing, entered into bond according to law, 
and was qualified as such and acted as sheriff of said county, 
and claimed the right to act as such, at the time of executing 
the writ under which the arrest was made, which issued from 
the Superior Court of Rutherford, with the county seal attached, 
tested of the Fall Term, 1848, and was directed to the Sheriff 
of Polk County. The writ was issued on 1 April, 1849, came 
to the defendant’s hands on the 2d day of that month, and it 
was immediately executed by arresting the plaintiff. 

The said act of Assembly was repealed at the session of 1848. 

It is further agreed that a majority of the people of Polk 
County were opposed to the passage of the repealing act. 

On the above statement of facts 1t is contended by the plain- 
tiff that the defendant, being no longer Sheriff of Polk County 
after the act went into operation which repealed the act estab- 
lishing it, his arrest was not authorized, and, therefore, a tres- 
pass. On the other hand, it is contended by the defendant that 
the repealing act was unconstitutional and void, and therefore 
he was Sherift of Polk County at the time of arresting the plain- 
tiff, and well justified therein by virtue of the writ aforesaid. 

And it was further agreed that, if the repealing act be 
(560) constitutional, there 1s to be judgment for the plaintiff 
for sixpence and costs of suit; if otherwise, then the 
plaintiff is to have Judgment of nonsuit. And his Honor being 
of opinion that the repealing act was constitutional, gave judg- 
ment against the defendant accordingly for sixpence and costs, 
from which the defendant prays an appeal to the Supreme 
Court, which is granted. 


B. F. Moore for plaintiff. 
VL W. Woodfin and Bynwm for defendant. 


Pearson, J. In 1846 the Legislature established a county by 
the name of “Polk.” In pursuance thereof justices of the peace 
were appointed, courts organized, and a sheriff and other county 
officers elected, who entered upon the discharge of the duties of 
their respective offices. In 1848 the act of 1846 was repealed, 
and the question is presented, Has the Legislature a right, un- 
der the Constitution, to repeal an act by which a county is 
established ? | | 
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From the formation of our State Government the General 
Assembly has, from time to time, changed the limits of counties, 
and has, over and over again, made two counties out of one, so 
that, in manv instances, even the name of the old county has 
been lost; and it would seem to an unsophisticated mind that 
where there is the power to make two out of one, there must be 
the corresponding power to make one out of two. In other 
words, as the Legislature has, undoubtedly, the power to divide 
counties, where they are too large, that there 1s the samme power 
to unite them, when they are too small: the power in both cases 
being derived from the fact that by the Constitution “all legis- 
lative power Is vested in the General Assembly,” which necessa- 
rily embraces the right to divide the State into counties of con- 
venient size, for the good government of the whole. Po- 
litical and other collateral considerations are apt to econ- (561) 
nect themselves with the subject of corporations, and 
thereby give to it more importance than it deserves as a diy 
question of flaw: and the unnsual amount of labor and learn- 
ing bestowed on it has tended to mystify rather than elucidate 
the subject. Divested of this mysterv, and measured in its 
naked proportions, a corporation 1s an artificial body, possess- 
ing such powers and having such capacities as may be enven 
to it by its maker. The purpose in making all corporations is 
the accomplishient of some public good. Hence, the division 
into public and private has a tendency to contuse and lead to 
error in the investigation; for, unless the public are to be bene- 
fited, it is no more lawful to confer “exclusive rights and privi- 
leges” upon an artificial body than upon a private citizen. 

The substantial distinction is this: some corporations are 
created by the mere will of the Legislature, there being no other 
party interested or concerned. To this body a portion of the 
power of the Legislature is delegated to be exerciged for the 
pubhe good, and subject at all times to be modified, changed, or 
annulled. 

Other corporations are the result of contract. The Legis- 
lature is not the only party interested, for, although it has A} 
public purpose to be accomplished, it chooses to do it by the 
instrumentality of a second party. These two parties make a 
contract. The Legislature, for and in consideration of perc 
labor and outlay of money, confers upon the party of the second 
part the privilege of being a corporation, with certain powers 
and capacities. The expectation of benefit to the public is the 
moving consideration on one side; that of expected remunera- 
tion for the outlay is the consideration on the other. It is a 
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contract, and, therefore, cannot be modified, changed or an- 
nulled without the consent of both parties. 

(562) So corporations are either such as are independent of 
all contract or such as are the fruit and direct result of 

a contract. 

The division of the State into counties is an instance of the 
former. There is no contract—no second party, but the sov- 
ereign, for the better government and management of the whole, 
chooses to make the division in the same way that a farmer 
divides his plantation off into fields and makes cross fences 
where he chooses. The sovereign has the same right to change 
the limits of counties, and to make them smaller or larger by 
putting two into one, or one into two, as the farmer has to 
change his fields, because it 1s an affair of his own, and there 
is no second party having a direct interest. 

A railroad is an instance of the latter—certain individuals 
propose to advance capital, and make a road by which it is sup- 
posed the public are to be benefited, in consideration that the 
Legislature will incorporate them into a company with certain 
privileges. The bargain is struck: neither party has a right to 
modify, change, annul or repeal the charter without the consent 
of the other; and (still to borrow an illustration from the 
farmer) he has in this case leased out his field at a certain rent. 
and has no right to make one larger and another smaller with- 
out the consent of his tenant. 

Roads furnish another familiar illustration. The County 
Court has a public road laid out, and an overseer and hands 
appointed. It may be altered or discontinued by the county 
authorities, and the overseer and hands have no direct interest 
or right to be heard in the matter, except as other citizens. 
But, if the Legislature, instead of acting by its agent, the 
county authorities, choose to make a contract with certain indi- 
viduals thag 1f they will raise funds and make a road they shall 

be incorporated with the right to exact tolls, ete., then 
(563) the road cannot be altered or discontinued without the 
consent of the corporation. 

When a county is established it is done at the mere will of 
the Legislature, because, in its opinion, the public good will be 
thereby promoted. There is no second party directly mterested 
or concerned. There is no contract, for no consideration moves 
from any one, and without a consideration there cannot be a 
contract. The discharge of certain duties by the persons who 
are appointed justices “of the peace, or sheriff, clerk, or eon- 
stable, can, in no sense of the word, be looked upon as a consid- 
eration for establishing the county. In legal parlance, the 


O54 


MILLS wv. WILLIAMS. 


“consideration is past”—the thing is done, before their appoint- 
ment. Some act for the honor of the station, others for the 
fees and perquisites of office, but their so doing did not form 
a consideration for the erection of the county, and 1s a mere 
incident to their relation as citizens of the county. 

It was ingeniously argued that, upon the erection of a county, 
certain rights attach by force of the Constitution, as the right 
to have at least one member in the House of Commons; and as 
these rights are conferred by the Constitution, 1+ is insisted 
that, having attached, it 1s not in the power of the Legislature 
to take them away. 

The argument is based upon a fallacy. It is true, the Con- 
stitution invests every county with certain rights as incident 
to its existence as a county. But by no sound reasoning can 
the incident be made to override the principal; and the Consti- 
tution, by conferring these incidental rights, cannot be, by any 
fair inference, made to interfere with the control of the Legis- 
lature on the subject of counties, as instruments for the good 
government and management of the whole State. 

The Constitution preordains these rights, but they are put 
expressly as incidents to the existence of counties; and although 
they may very properly enter into the question of expedi- 
ency, they have no legislative bearing upon the power to (564) 
create and abolish counties, as may to the wisdom of the 
Legislature seem fit. Such statutes are not the result of con- 
tracts. There is no second party who pays a consideration, 
which is the essence of every contract. Terrett v. Taylor, 9 
Cranche, 43; Dartmouth College ». Woodward, 4 Wheaton, 663 ; 
Phillips v. Bury, 2 Term, 346. 
| Per Curran. Judgement affirmed. 


Cited: Justices v. Summons, 48 N. C., 189; 8. v. Petway, 55 
N. C., 404; Manly v. Ralewgh, 57 N. C., 873; Nav. Co. v. Cos- 
ten, 638 N. C., 266; R. R. v. Rewd, 64 N. C., 158; Comrs. v. Bal- 
lard, 69 N. 0.,19; R. R. v. Rollins, 82 N. C., 5382; McCormac 
v. Comrs., 90 N. C., 445; Barksdale v. Comrs., 98 N. C., 485; 
Comrs. v. Comrs., 95 N. C., 192; Brown v. Comrs., 100 N. C., 
98; Ward v. Elizabeth City, 121 N. C., 3; Harriss v. Wright, 
ib., 181; Tate v. Comrs., 122 N. C., 818; Gattis v. Groffin, 125 
N. C., 833: Mial v. Ellington, 184 N. C., 152: Jones 1. Comrs., 
1385 N. C.. 225; Bank v. Comrs., 1b., 247; Waynesville v. Sat- 
terthwait. 186 N. C., 240; Jones v. Comrs., 1387 N. C., 597; 
S.v. Cantwell, 142 N. C., 616; Jones v. Comrs., 148 N. C., 64; 
Lutterloh v. Fayetteville, 149 N. C., 71. 
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1. Where one is summoned as garnishee in an attuchment, who owes 
a note which is negotiable. if he chooses to stand upon his rights, 
10 judgment can be taken against him without proof that the 
absconding debtor still holds the note. or had not assigned it by 
indorsement before it was due; for, otherwise; it does not appear 
that he is indebted to the absconding debtor. 

2. However it may be as to notes payable on demand. whether or 
not they are considered overdue until demand made. it is certain 
that a note, payable “at sight” or “when presented.” is not due 
util it is presented. 


ApprEAL from the Superior Court of Law of GREENE, at Fall 
Term, 1850, Hillis, J., presiding. 
This was an action of debt. The plaintiff declared, as the 
indorsee of a promissory bond, of which the following is a copy: 
“$160. I promise to pay Benjamin C. D. Eason or 
(565) order, at any time after ten days from this date, when 
presented, $160, value of him received. 24 April, 1848.” 
Signed, “Wyatt Moye, ” and sealed. Indorsed, “I transfer the 
within note to F. Ormond for being value received, 29 May, 
1848.” It was admitted that the indorsement should, in fact, 
have been dated on 29 June, 1848. The defendant pleaded that 
there was no indorsement, and, speciallv, that he was summoned 
as garnishee by the Sheriff of Edgecombe County, on 1 May, 
1848, to appear before the justices of the County Court of 
Edgecombe on the fourth Mondav of May, 1848, in a suit of 
attachment at the instance of Joshua Speight against B. C. D. 
Eason, and that on the said fourth Monday of May he filed his 
answer in the said cause, and pleads the proceedings in the said 
suit by attachment, the judgment therein and his satisfaction 
of the same. The defendant produced a copy of the record in 
the attachment suit referred to in his plea, from which it 
appeared that the defendant stated in his garnishment that on 
24 May, 1848, he executed his note to the said Eason for $160, 
payable. ten davs after date; that he knows nothing of the said 
note since it was executed : that the said Eason left lus resi- 
dence on the same day, as is reported and believed, and went 
out of the State, and has not since returned; that, knowing 
from the negotiable character of the said note, a good and un- 
questionable title to the same may be procured by indorsement, 
and that, if the same has been transferred before it became due, 
he may be compelled to pay the said note to the holder when 
presented, he prays the court for protection against such lia- 
bility of double responsibility. It appeared further from the 
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said transcript that, upon this garnishment, judgment was sub- 
sequently rendered against Moye for the amount of the said 
note and interest; and it appeared by other evidence that the 
judgment had been satisfied. 

The defendant contended, and prayed the court to in- (566) 
struct the jury: 

1. That if they believed the testimony, the plea of the defend- 
ant was sustained, and the plaintiff could not recover on the 
issue. 

2. That the bond declared on was overdue and. dishonored 
at the time of its transfer to the plaintiff on 29 June, 1848, and 
that it was subject, in the hands of the plaintiff, to all the 
defenses which would have been good against the payee; that 
the proceedings under the attachment of Speight operated to 
give to Speight a lien upon the sum owing by the defendant 
upon the bond, either from the time of the service of the sum- 
mons on the defendant, on 1 May, 1848, or from the time of 
the defendant’s answer as garnishee on the fourth Monday of 
May, 1848; that, after that period, Eason could not transfer 
the bond, so as to give his transferee any better title than he 
had himself; and that the proceedings under the attachment 
would have been a defense to a suit by Eason, and were a de- 
fense to the suit of the plaintiff. 

3. That if any demand was neccessary, after the expiration of 
ten days from the date of the bond declared on, in order that 
the bond remaining unpaid should be considered dishonored, 
the law would or the jury might infer a demand and refusal 
prior to the time of the indorsement, to wit, 29 June, 1848; and 
that the suing out of the attachment on 27 April, 1848, and the 
notice to the defendant, as garnishee, on 1 May, 1848, were 
equivalent in law to a demand and refusal. 

4. That the transfer to the plaintiff was not an indorsement 
and did not give him a legal title, so as to enable him to sue, 
as indorsee, in his own name. 

The court instructed the jury that there was no evidence of 
a demand on the bond declared on before 29 June, 1848, and 
that it was not overdue or dishonored, when transferred to the 
plaintiff on that day; that the transfer to the plaintiff 
was a valid indorsement, and gave him the legal title of (567) 
an indorsee; that, inasmuch as the bond was not. due at 
the time of its indorsement, and the plaintiff was a bona fide 
indorsee, the procecdings under the attachment created no lien, 
and, if they believed the testimony, the plaintiff was entitled 
to a verdict in his favor. 
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The jury found a verdict for the plaintiff, and from the Judg- 
ment thereon the defendant appealed. 


J. H. Bryan for plaintiff. 
Rodman for defendant. 


Pearson, J. There is no error. The defendant upon his 
garnishment ought to have denied the fact of his indebtedness 
to Eason, unless it was first proved that Eason had not assigned 
the note before its maturity. It was his folly to submit to a 
judgment by which the amount of the note was condemned in 
his hands to the payment of the debt of the creditor in the 
attachment. This subject is fully explained in Myers v. Bee- 
man, 31 N. C., 116, where one is summoned as garnishee who 
owes a note which is negotrable; if he chooses to stand upon his 
rights, no judgment can be taken against him, without proof 
that the absconding debtor still holds the note, or had not as- 
signed it by indorsement before it was due; for, otherwise, it 
does not appear that he is indebted to the absconding debtor. 

Assuming that, as against the payee Eason, the satisfaction 
of the judgment upon the garnishment is sufficient, without its 
being done on execution (which is required by the old cases), 
the plaintiff, in this case, asserts and is entitled to all the rights 
of an indorsee before maturity: if so, the note passed to him, 

subject only to indorsed payments. 
(568) There is some difference in the books upon this ques- 

tion of a note payable on demand, whether it 1s due pres- 
ently, and therefore cannot be assigned except as a note overdue, 
until demand is formally made; but it is conceded in all the 
eases that a note payable “at sight,” or “when presented,” is not 
due until it is presented, and so the note in question was trans- 
ferred to the plaintiff before its maturity. In fact, the defend- 
ant, in his garnishment, alleges the fact that the note had never 
been presented for payment, and in his amended answer admits 
expressly that the indorsement was made before the ncte had 
been presented, and of course before it was dishonored. 

Per Curia. Judgment affirmed. 


Cited: Shuler v. Bryson, 65 N. C., 303; Davis v. Glenn, 72 
N. C., 520; Rice v. Jones, 103 N. C., 233. 
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Parol evidence may be admitted to show a custom or usage of a 
place where a contract is entered into, for the purpose of an- 
nexing incidents to and explaining the meaning of terms used 
in it. But before the incident can be annexed the contract itself, 
as made, must be proved. The incident cannot be used to 
establish the contract, nor can it be inconsistent with the terms 
of the contract. 


Apprat from the Superior Court of Law of Prrr, at Fail 
Term, 1849, Battle, J., presiding. 


Rodman for plainiiff. 
No counsel for defendant. (569) 


Nasu, J. This action in ejectment is to recover from the de- 
fendant a house and Jot in the town of Greenville, in the county 
of Pitt. The demise is laid on 1 January, 1849. The plaintiff 
claims that the defendant entered into possession of the prem- 
ises in 1848 as his tenant, and produced evidence tending to 
prove the fact to be so. In order to show that the tenancy had 
expired at the date of the demise set forth in the declaration, he 
offered to prove that it was the general usage in the town of 
Greenville for all leases to expire on the day next before the 1st 
of each January. This evidence was objected to, but was ad- 
initted by the court. There was a verdiet for the plaintiff, and 
from the tudgment thereon the defendant appealed. 

The only question now presented is as to the admissibility of 
this testimony, under the circumstances under which it was 
offered. We must take the ease as it 1s sent to us. There can- 
not be a doubt that parol evidence may be admitted to show a 
custom or usage of a place where a contract 1s entered Into for 
the purpose of anne: sing incidents to and explaining the mean- 
ing of terms used init. The leading case on the subject is that 

of Hutton v. Warren, 1 Mason and Welbsly, 466. In that ease 
it was decided that the plaintiff was at Lberty to show a custom 
by which a tenant, cultivating the premises according to the 
course of good husbandry, was entitled on quitting to receive a 
reasonable allowance for seed and lanor bestowed on the arable 
land in the last vear of his tenaney, ete. The custom, however, 
is admissible in preof, not for the purpose of establishing the 
contract, but to add an incident not expressly embraced in it, 
and in reference to which the parties are presumed to have con- 
tracted. Thus, if the lease in this case was made on 1 Febru- 
ary, 1849, or from 1 January, 1849, for and during that year, 
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(570) the plaintiff would be permitted to show that by the 
usage or custom of Greenville all leases made within the 

town and so terminating expired on the day preceding the Ist 
of January. In that case the custom would transport into the 
contract an incident upon which it was silent, but with respect 
to which the parties must be presumed to have contracted. But 
before the incident can be so engrafted the contract, as made, 
must be proved; the incident cannot be used to establish the 
contract. The expiration of a lease is as much a matter of con- 
tract as its commencement; nor can the incident be inconsistent 
with the terms of this contract. In Wigglesworth v. Dollrson, 
Douglas, 201, it was decided that a custom that a tenant, 
whether by parol or deed, shall have the waygoing crop after the 
spiration of his term, is good, if not repugnant to the lease by 
which he holds. Sce 1 Smith Leading Cases, 300, where the 
ease of Dollison 1s also reported, and the notes. The contract 
of lease in this case may have been for one month, two months, 
or six months, and whether the custom was applicable or not 
would depend upon the term agreed for. 

We think the testimony under the circumstances of this case 
was lmproperly admitted, and there must be a venire de novo. 

Perr Curran. Judgment reversed, and venire de novo 
awarded. 7 


Cited: Morehead vu. Brown, 51 N. C., 370; Starke v. Ethe- 
ridge, T1 N. C., 245; Brown v. Atkinson, 91 N. C., 397; Quin- 
nerly vr. Qrinnerly, 91 N. C., 147: Richardson v. R. R., 126 
N. C., 101; Thompson v. Exum, 131 N. C., 113; Blalock 
Clark, 187 N. C., 142. 


(571) 
THE STATE v. JOON SMALL, 
If the weather is so bad as to prevent an overseer of a road from 


working on the road, or to render unavailing any work he might 
do, he ought to be excused. 


ArpraL from the Superior Court of Law of Pasquotank, at 
Fall Term, 1850, Caldwell, J., presiding. 


Attorney-Genenal for the State. 
No counsel for defendant. 


Nasu, J. The defendant is indicted as an overseer of the 
road set out in the indictment. It was not denied that the road 
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was out of order and not in such repair as the law required. 
The defense was that, during the time specified, the weather 
was such that it could not be worked. It was shown that, dur- 
ing the winter of 1849-’50, and up to the finding of the indict- 
ment, the defendant had worked the road five days, and that up 
to April the weather was very wet, but that the latter month 
was fair. The bill was found at the Spring Term, 1850, of Pas- 
quotank Superior Court, which commenced on 22 April. The 
court was requested to instruct the jury that the defendant 
ought not to be convicted, because of the state of the weather, 
and if he had used due diligence. This was declined, but the 
jury were instructed that where the law imposed a duty and its 
execution was prevented by the act of God, the party was ex- 
cused. If, in this case, the weather was so bad as to prevent the 
defendant from working on the road, or rendered una- 
vailing any work he might have done, he ought not to be (572) 
convicted. But if they believed the witnesses who testi- 

fied to the state of the weather in the month of April, and of 
the road during that month, they ought to convict him. The 
jury found a verdict against the defendant, and from the judg- 
ment thereon he appealed. 

We see nothing in the charge that is erroneous. Whether the 
facts testified to by the witnesses were true, was a proper in- 
quiry for the jury; whether, if true, the defendant was excused 
or not, was a question for ‘the court. And we concur in the 
opinion expressed. We have looked through the record and see 
no error, or sufficient cause to arrest the judgment. 

Per Certam. Judgment affirmed. 


THIOMAS C. SMITH v. DANIEL CAMERON. 


An overseer is not strictly a bailee, though many of the principles of 
that relation and many of its duties attach to him. It is his 
duty to take such care of the property intrusted to him as a 
man of ordinary prudence would take of his own property. 


APPEAL from the Superior Court of Law of Buapen, at a 
Special Term in December, 1850, Dick, /., presiding. 


W. H. Haywood for plaintiff. 
Strange. W. Winslow and D. Reid for defendant. 


Nasu, J. The action is in ease, brought to recover 
from the defendant, who was the plaintiff’s overseer, (573) 
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damages for the loss of a negro man by the name of Israel, 
upon the allegation that the defendant negligently and wrong- 
fully employed the negro upon business not belonging to the 
plaintiff’s concerns, which was dangerous in its nature, and 
whereby Israel lost his life. The plaintiff owned three fields 
on the Cape Fear River—two on the west side and one on the 
east. The defendant was his overseer, and Israel a hand under 
him. The lower field on the west side of the river was called 
“Pemberton,” below which the defendant and the negroes lived; 
and the upper field was called “The Point,” and lay opposite 
the field on the east side. On the day before the accident 
eccurred, the defendant, with Tsrael and other hands, was em- 
ployed in floating logs out of the field on the east side of the 
river into the current, that by it they might be carried off, there 
being at the time a very large freshet in the river, spreading 
over “the lowgrounds and cultivated fields. Late in the evening 
the defendant went down the river in a boat with Israel, stopped 
a while at a raft belonging to a man named Nardin, and then 
proceeded down the river to where he and the slave resided. 
The next morning the defendant came up the river in his canoe 
with Israel, and, after a short stoppage at Nardin’s raft, pro- 
ceeded on his way to his business in floating off logs. Nardin 
went with them to where their business lay, and after working 
nearly all day the defendant, still attended by Israel, came 
down to a raft belonging to a man named Cameron, where he 
got out of the boat, and directed Israel to carry Nardin, who 
was with him, to his own raft and then return for him. When 
israel left Nardin’s raft he crossed directly over to the other 
side of the river, where the boat got entangled ¢ among the bushes, 
was upset, and Israel was drowned. Isracl was about forty 
vears of age, a stout, active man, a good waterman, and 

(574) understood the management of hoats and canoes, and 
was acquainted with the river. This was proved. by a 
witness for the plaintiff, who further stated that he did not 
consider that there was any danger, in the main current of the 
river, to boats or canoes. After Israel was drowned, the other 
hands, who had been employed in floating off the logs, came 
down the river in the course that the de fondant had eit sued 
in coming down. The case further states that the usual course 
ci the safest in getting from the dwelling of the defendant to 
the field on the east side, when a freshet was in the river, was 
through the lowgrounds of the Pemberton and Point fields to 
a spot opposite to the field on the east side. The case does not 
tell us distinctly on which side of the river the raft of Nardin 
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was moored. We presume, however, that if was on the west 
side, as it is stated to have been a little above where the defend- 
ant lived. 

‘The counsel for the plaintiff moved the court to charge the 
jury that the defendant had been guilty of gross negligence, 
which made him lable to the plaintifi’s recovery. This was 
declined, and the jury were instructed that it was the duty of 
the defendant to take the same care of the plaintifi’s property 
under his control that a man of ordinary prudence takes of his 
own; and if they believed he had not taken such care, or that he 
had not taken care, or that he had placed the slave in a dan- 
gerous situation, not in his owner’s business and einployment, 
and the loss of the slave was from want of proper care or from 
unnecessary exposure to danger, it was gross negligence, and 
the plaintiff was entitled to recover. 

_ The jury found a verdict for the defendant, and the plaintiff 
appealed. 

We can see in the instructions given no error of which the 
plaintiff has a right to complain. In the argument the case 
was treated as one of strict bailment, and the instruction asked 
for placed it upon that ground. An overseer is not 
strictly a bailee, though many of the principles of that (575) 
relation and many of its duties attach to him. It is his 
duty to take such care of the property intrusted to him as a man 
of ordinary prudence would take of his own property. The 
court could not give the instruction asked for—the case discloses 
no such gross negligence. The court then instructed the jury 
what would amount to gross negligence. Was there error in 
this charge? We repeat, none of which the plaintiff has a 
right to complain. The defendant, after spending as much time 
floating off logs from the field on the east side of the river as 
he thought was prudent and safe, left on his way to his resi- 
dence on the opposite side of the river. He was obliged to cross 
the river to effect his purpose. Pursuing his ordinary course, 
he stopped at a neighbor’s raft, and directed Israel to put Nar- 
din on his raft about two hundred yards below and then return 
for him. That he was in his ordinary course in returning home 
is shown by his pursuing the same course the night before, and 
from the fact that the other negroes in their boats followed in 
the same direction. Israel was not a boy, ignorant of boating, 
nor a feeble man, but hale and strong, living upon the river, 
skillful in boating and accustomed to managing boats and canoes, 
and the witness of the plaintiff stated there was no danger in the 
body of the stream. To return from Nardin’s raft to Cam- 
eron’s did not require the negro to cross the river, both rafts 
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being on the same side, and, where he left, about a hundred 
yards apart. Why he did cross it is not stated, and cannot 
now be known. We cannot perceive of what negligence the 
defendant was guilty, and think his Honor would have been jus- 
tified in telling the jury there was no evidence of any negli- 
gence. 

Per CurRrIAM. Judgment afhrmed. 


(576) 
JOHN €C. McDUGALD y. ALFRED SMITH 


1. It is no ground of exception to a deposition that the notice was 
given to take the depositions of A, B, C, and others, and the 
deposition of neither A, B, C was taken, 


2. Where a copy of a statute of another State has been received in 
evidence in the court below. upon insufficient proof, yet, if it is 
made to appear to this Court, from an official and proper source, 
that the copy so received in evidence was correct, a venire de 
novo will not be awarded for that error. 


AppEaL from the Superior Court of Law of Corumsts, at 
Fall Term, 1850, Batile, J., presiding. 


MeDugald for plaintift. 
Strange for defendant. 


Nasu, J. The action is in assumpsit on a promissory note 
by the indorsee. The general issue was pleaded, but the execu- 
tion of the instrument admitted. The note was made in Mary- 
land, where the payers lived. To prove the indorsement, a 
deposition was offered in evidence, which was objected to, and 
several reasons assigned. The ft rst was the insufficiency of the 
notice, in this, that it notified the defendant that the evidence 
of two witnesses, whose names were mentioned, ‘‘and others,” 
would be taken; and that neither of the persons whose names 
were stated were examined; but others were, whose names were 
not stated. Secondly, because the witnesses were not examined 
on interrogatories; and, thirdly, because the clerk of the court, 

in passing upon the deposition, had given the defendant, 
(577) or his counsel, no particular notice of the time and place 

of passing on it. These objections were overruled. It 
was then objected by the defendant that there was no evidence 
that by the laws of Maryland, where the indorsement was made, 
such an instrument was negotiable. To answer this objection, 
the plaintiff offered in evidence a paper-writing, purporting to 
be a certified copy of an act of the General Assembly of that 
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State upon this subject; its reception was opposed, upon the 
ground that 1t was not certified according to law. His Honor 
being of a contrary opinion, it was received. There was a ver- 
dict for the plaintiff, and the defendant appealed. We concur 
with his Honor in his opinion as to the admission of the depo- 
sition in evidence. To support his first objection, the defend- 
ant’s counsel cited Ninnot v. Bridgewater, 16 Mass., 472. We 
do not consider this case as an authority by which we ean be 
governed, or even -assisted, in our present inquiry. The Court, 
in that case, place their decision upon the statute-law of the 
State. Their language is, “the Court being of opinion that 
the notice required by statute was not sufficient unless it con- 
tained the name of the person whose deposition was to be taken.’ 
There the notice contained the names of several persons, a 
nothing more as to any others. Now, it may be that the statute 
of Massachusetts requires, in so many words, that the names 
of all the persons whose depositions are to be taken shall be 
set forth in the notice. If so, the deposition in that case could 
not be used, as the individual whose testimony was taken was 
not named in the notice. Be this, however, as it may, the 
Court, professedly, only gave their construction of the statute, 
and no doubt gave a sound one. But to make it bear upon our 
decision, or to assist us in placing a sound construction on our 
statute, it is not sufficient that the statutes are In part materia; 
it was the duty of the defendant to show by proper evi- 

dence that their directions and provisions are the same. (578) 
This he has not done. Nor do the Court, in their deci- 

sion, name the statute, so as to enable us to examine it and see 
how far it corresponds with our act. In the different States 
the practice in their several courts is regulated, mostly, by their 
own statutes and usages, and it would be unsafe, in putting a 
construction upon our statute, to be governed by that put upon 
a similar one in a sister State, without knowing what its pro- 
visions are. But there is another reason why ‘the decision in 
Massachusetts, referred to, is not an authority in this case. As 
before stated, in that case the notice was to take the deposition 
of certain specified witnesses, and a person was examined whose 
name it did not contain. There the defendant might well say, 
perhaps, I did not and could not know that any persons would 
be examined but those named in the notice, otherwise I should 
have attended; it is a surprise upon me. Jn this ease he can 
rightfully make no such allegation; he was apprised that the 
examination would not be confined to the witnesses named. It 
was his duty to attend or be properly represented, that he might 
take care of his interest. The act of our Legislature points out 
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no form in which the notice shall be drawn; it simply directs 
that notice shall be given the adverse party of the time and 
place when the “commission shall be executed.” So far as the 
practice under it can be considered a construction of it, the 
notice complained of is proper. We see no provision in the act 
forbidding it, and no evil or danger resulting from it. The 
défendant, however, further complains on this point that the 
persons named in the notice were not examined. We know of 
no law requiring a party to examine all or any of the witnesses 
named in the notice. As well might it be required of a party 
to examine all the witnesses he summons on a trial before a 
jury, and who are in attendance. 
(579) The second exception to the deposition is properly 
abandoned. 

The third is that the clerk passed upon the deposition with- 
out giving to the defendant or his counsel any particular notice 
of the time when, ete. The decision upon the first point renders 
it unnecessary to examine this objection. 

In admitting in evidence the paper-writing purporting to be 
a copy of the law of Mar yland there was error. It was not cer- 
tified, as required, either by the laws of the United States or of 
North Carolina. For this error we should certainly direct a 
venire de novo, if it would serve any good purpose. Availing 
ourselves, as we have before done in other cases, and as we con- 
sider our ‘duty to do, of the facilities furnished us by the viemity 
of the office of Secretary of State, we are satisfied the copy upon 
the trial was a true and correct copy of the statute of Mary- 
land upon the subject. We have been supplied with a copy of 
that law, certified as directed by the laws of this State. There 
is NO complaint that the law of Maryland is not as stated by 
the judge in his charge. The complaint is that the ev “idence 
upon which his opinion was founded was insufficient and con- 
trary to law. To what purpose grant a venire de novo, where 
we are satisfied that the law upon which the case turned has 
been correctly stated to the jury? Why send the case back to 
another jury. where the result must be the same? Interest rei- 
publice ut sit finis litium. 

PrEr CrriamM. Judgment affirmed. 


Cited: Grace v. Hannah, 51 N. C., 97; Copeland v. Collins, 
129 N. C., 621, 625. 
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(580) 
HENRY G. HAMPTON v. DAVID M. COOPER, ADMINISTRATOR. 


Where an executor arrests a defendant on a ca. sa., Sued out on a 
judgment obtained by his testator, and afterwards dies, and the 
proceedings on the ca. sa. are discontinued, and then administra- 
tion de bonis non with the will annexed is granted, this adminis- 
trator is not linble in any way for the costs of the proceedings 
on the ca. sd. 


Arprat from the Superior Court of Law of Surry, at Spring 
Term, 1850, Dick, J., presiding. 


Boyden for plaintiff. 
Morehead for defendant. 


Rerrin, ©. J. The action is assumpsit, and, upon the trial on 
the general issue, the case was this: Stephen Haynes, as the 
executor of Moses Crissman, obtained a judgment in Surry Su- 
perior Court against Aaron Crissman, and sued out a ca. sa. 
and delivered it to the plaintiff, who was the sheriff of Surry. 
He arrested the debtor, who gave a bend to appear and take 
the benefit of the act for the relief of insolvent debtors. He ap- 
peared, and, upon a suggestion of fraud, an issue was made up. 
Before it was tried Haynes died intestate, and no further pro- 
ceedings were had on the issue for more than two terms, and 
the court discharged the debtor from further attendance. After- 
wards, the defendant, Cooper, obtained letters of administra- 
tion de bonis non with the will annexed of Moses Crissman, and 
this action was brought against him in that character for 
the plaintiff’s fees and commissions on the execution. (581) 
The court was of opinion that the action would not lie, 
and ordered a nonsnit, and the plaintiff appealed. 

We suppose the administrator of Haynes could not have dis- 
charged the defendant ont of custody, but that the power to do 
so or to complete the execution belonged to the administrator 
de bonis non, as incident to the debt, which was a part of the 
original testator’s goods unadministered. But, in fact, the de- 
fendant did nothing in the matter, but the proceedings were at 
an end before he administered. Therefore, it seems impossible 
to charge him in any eapacity, by implying a promise to pay 
the plaintiff his commissions. The executor, who sued out the 
execution. was doubtless lable for the sheriff’s poundage, if 
anybody besides the debtor was. The sheriff was not bound to 
look to the testator’s estate for his demand, for that might be 
insolvent, and he did the work at the instance of the executor 
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himself. Haynes would, therefore, be liable in his natural ca- 
pacity, 1f at all. Matlock v. Gray, 11 N. C., 1. Lf he acted 
with good faith and reasonable prudence in suing out the ca. sa. 
and incurring this expense, he might claim to be indemnified 
out of the assets. That, however, is a different point from the 
present. We cannot tell but that Haynes did retain an indem- 
nity out of the assets. Whether he did or not, his personal ha- 
bility excludes that of the administrator de bonis non; for the 
sheriff cannot have a right to look to both, so as to imply a sepa- 
rate promise from each. At common law there was no privity 
between the executor and the administrator de bonis non, and 
this case is not within the act of 1824. 


Per Curiam. Judgment affirmed. 
(582) 


WILLIAM GLOVER y. ABRAM RIDDICK. 


1. A conversion, to subject a defendant in an action of trover, con- 
sists either in an appropriation of the thing to the party’s own 
use and beneficial employment. or in its destruction, or in exer- 
cising dominion over it in exclusion or defiance of the sheriff’s 
rights, or in withholding the possession from the plaintiff under 
a claim of right inconsistent with his own. 


2. Giving to a negro a certificate that he is free does not amount 
to a conversion in the person giving the certificate, if the negro 
should turn out to be a slave. 


Appear from the Superior Court of Law of PERQquIMaNs, at 
Fall Term, 1850, Caldwell, J., presiding. 

This is an action on the case, and the declaration contains 
three counts: one in trover for the conversion of two slaves from 
November, 1847, to August, 1848; one for harboring the said 
slaves; and one for trading with them. 

The facts of the ¢ case, as they appeared on the trial, are as 
follows: In 1848 the plaintiff purchased from one Mitchell two 
slaves, named Tony and Armistead, then runaway; they were 
first seen in 1846 or 1847, in Nansemond County, Virginia, 
passing as free persons of color, under the names of Jack Doug- 
las and Charles White; they worked for several persons as free 
persons, and exhibited certain papers called free papers, to sev- 
eral persons; they purchased goods out of the defendant’s store 
in 1846 and. 1847, and settled the account of 1846; they called 
on the defendant at his store in the said county, and asked him 
for a certificate of freedom, alleging that they had left their 
free papers at some point distant from the said store; the 
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defendant called on two of the bystanders, to wit, his (583) 
clerk, and one Everitt, for the latter of whom they had 
worked, to state what they knew about their freedom, and they 
stated that they had passed as free persons since they came into 
the neighborhood, and that they had scen their papers with the 
county seal appended; thereupon the defendant gave them a 
paper-writing in the following words, to wit: “Newton, 8 No- 
vember, 1846. The bearer, Jack Douglas, a very stout black 
man, about thirty-five years old, lives in the neighborhood of 
my cotton factory, is free and of good character; his partner, 
Charles White, also a stout black man (not quite so tall as 
Jack), about thirty-five years old, is also free, lives in this 
neighborhood and is also of good character; they are looking 
for work. Abram Riddick.” It also appeared that they re- 
mained in the neighborhood until the spring of 1848, when they 
left, and were apprehended at Weldon by one Scott, in the act - 
of taking the cars; that he committed them to Halifax jail, 
where they remained six weeks or two months, and from which 
they were taken by the plaintiff m August, 1848, and carried 
to Norfolk; that he paid the jail fees amounting to $40, and 
$200 to the jailer for the said Scott; that the said $200 were 
paid in pursuance of a reward he had offered by advertisement 
for their apprehension in 1843. The entire transaction, as ap- 
pears, took place in the State of Virginia. The alleged free 
papers were identified on the trial, and turned out to be for- 
geries. The said Scott did not know of the reward offered at 
the time he apprehended the said slaves. They stated to the 
defendant, when they applied for the certificate, that they 
wanted to go elsewhere to get work. 

The court charged that the plaintiff could not recover on the 
count for trading with the said slaves, because it did not ap- 
pear that any law existed in Virginia prohibiting such traffic; 
that he could not recover on the count for harboring, be- 
cause the mere selling of goods by the defendant, out of (584) 
his store, would not amount to harboring. On the first 
count the court charged that any wrongful dominion exercised 
by one man over the property of another amounted to a conver- 
sion, and the giving of the paper-writing in question was the 
exercise of such dommion., To this part of the charge the de- 
fendant excepted. On the subject of damages the court charged 
that the plaintiff was not entitled to recover the reward of $200, 
- nor any other sum by way of reward, as insisted on by his 
eounsel; that he was entitled to recover the value of the hire of 
the said slaves fron: November, 1847, to August. 1848, the jail 
fees by him paid. and his reasonable expenses in going from 
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Pasquotank to Hahfax and returning. To the part of the 
charge, denying the plaintiff the right to recover the reward as 
a part of the damages, the plaintiff excepts. 

There was a verdict for the plaintiff according to the charge 
of the court, and from the judgment thereon both parties ap- 
pealed. 

-l. Joore for plaintiff. 
(586) Heath and Ehringhaus for defendant. 


(587) Nasu, J. None of the acts of the defendant which 
are stated in the case, taken separately or together, 
amount in law to a conversion. <A conversion, to subject a de- 
fendant in an action of trover, consists either in an appropria- 
tion of the thing to the party’s own use and beneficial enjoy- 
ment, or in its destruction, or in exercising dominion over it in 
exclusion or defiance of the plaintiff’s right, or in withholding 
the possession from the defendant under a claim of title incon- 
sistent with his own. Such is Mr. Greenleaf’s summary of the 
acts of a defendant to constitute a conversion in the sense of 
the law of trover. 2 Gr. Ey., sec. 642. Which one of these 
acts, 1t may be asked, has this defendant been guilty of ? The 
defendant is a merchant; and in 1846 and 1847 the negroes in 
question first appeared in his neighborhood, claiming and _act- 
ing as freemen. They remained in that neighborhood 
(588) until 8 November, 1849, and during that time worked 
for different persons, openly. They purchased goods out 
of the defendant’s store in 1846 and 1847, and settled and paid 
the account of the first year, and exhibited to various persons 
free papers, as they are called. On 8 November, 1847, they 
requested the defendant to give them a certificate that they were 
free, alleging that they had left their free papers at a house 
some distance off. The defendant called on his clerk and a Mr. 
Everitt, who was in the store, and for whom they had worked, 
to state what thev knew of their being free. They both stated 
that the negroes had passed as free ever since they had been in 
the neighborhood, and that they had seen their free papers with 
the county seal appended. The defendant then gave them the 
certificate set forth in the case, in which he certifies they are 
free. This is the only act upon which the plaintiff relies to 
prove a conversion. Admit it was a wrongful act, vet 1t is not 
every tortious act, affecting the property of another, that amounts 
to a conversion; thus, cutting down his trees, without taking 
them away, is no conversion. Myers v. Solebay, 2 Mod., 2 
The giving of the certificate was certainly a very indiscreet act, 
to say the least of it, but is no evidence of an act of ownership 
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on the part of the defendant—it expressly disclaims it. His 
Honor, however, ruled that the giving the paper-writing by the 
defendant was the exercise of such dominion over the slaves as 
amounted to a conversion. In this opinion we think there is 
error. We agree with his Honor, and for the reasons expressed 
by him, that the plaintiff cannot recover upon the counts for 
harboring or trading with the slaves. As, in the opinion of 
the Court, the plaintiff cannot recover in this action upon any 
of the counts in his declaration, no opinion is expressed 
as to the question of damages. (589 ) 
There being no error in the charge, upon the count in 
trover upon which the verdict was given, the judgment is re- 
versed and a ventre de novo awarded. 
Per Curiam. Judgment reversed, and a venire de novo. 


Cited: McDaniel v. Nethercut, 53 N. C., 99; Rhea v. Deaver, 
85 N. C., 340; Uniwersity v. Bank, 96 N. C., 285; Smith v. 
Durham, 127 N. C., 419. 


ALEXANDER REID ev at. vy. THOMAS PASS FT AL. 


1. Where a petition had been filed in the County Court by the next 
of kin of an intestate for the sale of negroes for the purpose of 
distribution, and a sale had been made by a commissioner ap- 
pointed by the court, according to the prayer of the petitioners, 
and he had paid over to them what he alleged to be their full 
respective shares, it is not competent for these petitioners to file 
a subsequent original petition in the same court, charging that 
the commissioner had net paid them their full shares (they hav- 
ing signed a receipt in full by mistake), and requiring the com- 
missioner to account, etc., and to pay over the balance, ete. 

2. Their relief could only be obtained by an application to the County 
Court for a herring, if the proceedings of the commissioner had 
been confirmed, or by recourse to a court of equity to set aside 
the receipt, if given through mistake. 


ApprEaL from the Superior Court of Law of Caswert, at Fall 
Term, 1850, Manly, J., presiding. 


Morehead for plaintiffs. 
Kerr for defendants. 


Nasu, J. Whatever may be the merits of the petitioners, 
they cannot in these proceedings obtain the relief they seek. 
The petition was filed at the September Term, 1848, of 
Caswell Court of Pleas and Quarter Sessions, and set (590) 
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forth that at January Term, 1849, of the court the defend- 
ant Pass, as executor of Thomas Reid, deceased, filed a peti- 
tion against the petitioners, as next of kin with the testator 
of John Gamble, deceased, for the purpose of selling a parcel of 
negroes belonging to the estate of John Gamble, in. order to 
make a division among the next of kin; that a decree was made 
for the sale and distribution of the proceeds, and Thomas Pass, 
the present defendant, was appointed by the court a commis- 
sioner for that purpose, who duly sold the negroes and paid over 
to the petitioners what, he alleged, was their proper shares, for 
which they gave him a reccipt in full, dated in August, 1849, 
The petitioners allege that the receipt was written to be in full 
by mistake, and not so intended to be by them, as a considerable 
sum is still due them as next of kin of John Gamble. The 
prayer of the petition is that the court will “cause a copy of 
this petition, together with the State’s writ of subpena, to be 
issued and served on the said Thomas Pass, as commissioner 
aforesaid, and as executor of Thomas Reid, requiring him to 
appear, ” ete, “and full, true and perfect answer make,” ete., 
“and also to account and pay to the petitioners the balance,” 
etc. The proceeding throughout is an original one in the 
County Court against Thomas Pass as an officer of the court, 
and acting as their commissioner. What has become of the 
first suit we are not informed. It may be still pending, or there 
mav have been a report and final decree. Whichever may be 
the case, it is evident the petitioners have mistaken their rem- 
edy. If the defendant Pass has in his hands any money aris- 
ing from that sale which rightfully belongs to the petitioners, 
he holds it still as commissioner, and it is under the control 
of the court and subject to such order as they may make. The 
proper course for the plaintiffs to have taken in the court of 
law was to move in that cause, either when the commis- 
(591) sioner made his report or by the necessary steps, to pro- 
cure a rehearing or review of such decree as may have 

been made. This proceeding cannot be sustained. So far as 
the setting aside the receipt complained of is involved, the 
County Court, as an original matter, has no jurisdiction, but as 
incidental to the discharge of his duty by its commissioner, it 
has power both to hear and to grant redress. To a court of 
equity belongs the original jurisdiction in such matters. 

The decree made by his Honor below is affirmed, and the 
petition dismissed with costs. 

Per Curriam. Decree affirmed and petition dismissed. 


Cited: Lord vw. Beard, 79 N. C., 11. 
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1. Where notice has not been given to produce a bill of sale or 
other instrument of writing, or where its absence is not satis- 
factorily accounted for, it is not competent to introduce, as evi- 
dence of the execution or contents of the Instrument, the oral 
adniissious or declarations of the alleged maker. 


2. A party cannot introduce secondary evidence of the contents of a 
written instrument. merely upon showing that the instrument, 
though in existence, is in another State. 


ApprEaL from the Superior Court of Law of Anson, at Fall 
Term, 1850, Battle, J., presiding. 

This is an action of assumpstt, which was tried on the gen- 
eral issue. The case was, that the defendant as sheriff sold 
some slaves under writs of fiers facias against the plain- 
tiff; and the present suit was brought to recover a sur- (592) 
plus of the proceeds after satisfying the executions. The 
defense was that the plaintiff was not entitled to the surplus, 
because the slaves were not his, but he had conveyed them by 
deed to one Colson before the defendant took them. In support 
of the defense evidence was given that Colson had removed from 
this State and carried the bill of sale with him; and then the 
defendant offered a witness to prove the contents of the deed. 
But, upon objection by the plaintiff, the court ruled out the 
evidence, because the nonproduction of the instrument was not 
sufficiently accounted for. The defendant then offered a wit- 
ness to prove that the plaintiff, upon his examination as a wit- 
ness in a suit brought by Colson for the slaves, stated that they 
belonged to Colson, and that he (the plaintiff) had no interest 
in them. But the court refused to receive the evidence; and, 
after a verdict and judement for the plaintiff, the defendant 
appealed. 


Dargan and Strange for plaintiff. 
Mendenhall for defendant. 


Rerrin, C. J. It is understood from the ease that the mode 
in which the title to the slaves was supposed to have passed 
from the plaintiff to Colson, as proposed to be established by 
proof of the declarations of the plaintiff, was by the deed of con- 
veyance, which the defendant had previously alleged. That 
presents the inquiry whcther it be competent to prove the title 
of Colson derived under the supposed deed—in other words, the 
contents and operation of that instrument—by oral testimony 
of the plaintiff’s admissions on those points. The Court is of 
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opinion that it is not. It is to be observed that the title to the 
slaves is the gist of this controversy; and therefore that the eXe- 

cittion, terms and legal effect of the deed by which it was 
(593) alleged to have passed were directly in issue. It is per- 

fectly settled that the evidence of its execution, 1f pro- 
duced, must be by the subscribing witness, and that the want of 
thet evidence cannot be supplied by proof of the party’s admis- 
sion in pais. Much less, it would seem, can such an admission 
supply both the place of the subscribing witness and the pro- 
duction of the instrument. There have been cases in which, as 
excepilons to the general rule of evidence, the admission of a 
fact by a party was considered sufficient to dispense with the 
regular proof of deeds. They are not numerous, and are stated 
in 1 Phil. Ev., ch. 7. sec. 6; and they seem to be in cases in 
which the subject of the deed was collateral to the principal 
thing in issue. There appears, however, to have been much con- 
flict of opinion on the admissibility of such declaration; and it 
is admitted that the Court of Exchequer has held that an ad- 
mission of the party 1s competent evidence of the contents of a 
deed, so as to dispense with its production and proof of its exe- 
cution, even when the contents are directly in issue. Slatterite 
v. Pooley, 6 M. and W., 663. That decision has been followed 
by other cases in which the doctrine has been either laid down 
or assuined, so that, perhaps, it may be said to prevail at this 
time in that country. It has, however, been stouily resisted 
both on the bench and by reputable writers. The Chief Justice 
of ireland, in Lawless 1. Queale, 8 Trish Law Rep., 385, did not 
hesitate to follow Lord Tenterden, in Blosam v. Elsee, Ry. and 
AC, 187, and said that the doctrine of Slatterie v. Pooley was 
most dangerous. as it opens the door to fraud and surprise by 
false testimony of the contents of a decd in the form of the 
party’s admission, Instead of giving the deed itself. It seems to 
be in direct opposition of principle: the evidence being received 
as primary, and the production of the deed and notice to pro- 
duce it and direct proof of its execution being dispensed with. 

For, if it be attempted to prove the contents by a person 
(594) who has read it, the law will not hear him, even after 

proof of execution, unless the nonproduction of the deed 
be accounted for; and the reason is that the law will not trust 
to the frail memory of any man upon that point, when the 
higher grade of evidence constituted by the instrument itself is 
kept back. There is evidently the same reason for refusing the 
evidence of a person who deposes upon his recollection of what 
the party said of the contents. That is, indeed, going a step 
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farther than in the former instance, since there is not only 
danger that the witness may have misunderstood or not fully 
remembered what the party said, but also that the party may 
not have remembered and understood the terms and effect of 
the deed correctly. The incongruity will be the more readily 
seen if we suppose the same witness, who is called to prove the 
party’s admissions of the contents of a deed, to state also, upon 
further examination, that he, upon his own knowledge and re- 
membrance, could state the contents, and that they were en- 
tirely different from those stated by the party, so as to show 
that the party by mistake understood the deed to operate more 
strongly against him than in fact 14 did. Would it not seem as 
strange a thing as can be, that the better recollections of the 
witness, as they may be, of the contents of the instrument— 
which, perhaps, he attested—should not be admissible, while his 
recollections of the party’s declared and mistaken recollections 
as to the contents should be sufficient to establish them? There 
is clearly in each case the danger that the court and jury may 
be misled; on which the rule of evidence rests which rejects 
inferior evidence, because better may be had, and upon that 
ground requires the production of deeds as the best proof of 
their contents. In this country that view seems to have been 
generally taken of the question. In Welland Canal Company v. 
Hathaway, 8 Wend., 484, the rule is stated in very correct 
terins, as it seems to the Court, by Mfr. Justice Nelson, now 
of the Supreme Court of the United States. After citing (595) 
several cases, he laid it down as an undeniable proposi- 
tion that the admissions of a party are competent evidence only 
in cases where parcel evidence 1s admissible to establish the same 
facts, or, in other words, where there is not, in the judgment of 
the law, higher and better evidence in existence. He said fur- 
ther, that it would be a dangerous innovation upon the rules of 
evidence to give any greater effect to the admissions, unless in 
open court; and the tendency would be to dispense with the 
production of the most solemn documentary evidence. No case 
to the contrary in this country has been found; and it is in the 
experience of each member of the Court thai in this State the 
rule en the cireuits has always been to require the deed itself. 
The present is the frst instance in which a question has been 
raised on it, and the Court feels bound te abide by the old rule. 
\s to the other point, that secondary evidence of the contents 
of the deed was admissible, heeause the deed. though in ooo 
enee, was in another State, the ease of Davidson ». N orment, 2 
N. C., 555, is a direct authority the other way. 
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Pearson, J. Is it competent to prove the admissions of a 
party as to the contents of a writing, without notice to produce 
it, or accounting for not offering the writing itself ? 

According to the English cases, such evidence is competent, 
upon the ground that the admissions of a party against his own 
interest is prumary and not secondary evidence. Slatterte v. 
Pooley, 6 M. and W., 663; Regina v. Welch, 2 Car.; 61 E., ch. 
1, sec. 296. One of the points on the trial at nis? prius was the 
admissibility of declarations of the defendant as to his appoint- 
ment, which was in writing. The case was reserved for the con- 

sideration of the fifteen judges; and when it was called 
(596) for argument, the prisoner’s counsel abandoned the point 

as not debatable. “According to the case of New Hall v. 
Holt, 2 M. and W., 662, and Slatterie v. Pooley, ib., 653, I must 
concede that admissions made by a party as to the contents of 
a written document are evidence against him.” See Best on 
the Principles of Evidence. 

After much reflection, according to my judgment, the “reason 
of the thing” is against the admissibility of the evidence. I 
therefore concur in the opinion that the evidence was not ad- 
missible. 

Per Creiam. Judgment affirmed. 


Cited: McCracken v. McCrary, 50 N. C., 400; Justice v. 
Luther, 94 N. C., 798; Gillis v. R. R., 108 N. C., 448; Avery v. 
Stewart, 184 N. C., 299. 


SALLY A. TARKINTON v. CHARLES LATHAM, ADMINISTRATOR. 


Where a grandfather, since the act of 1806, made a parol gift of a 
negro woman slave to his granddaughter, and placed the slave | 
in possession of the granddaughter’s father, with whom she 
lived, as her property, and the negro was always alleged by the 
father to belong to the granddaughter: Held, that the father,- 
and, of course, any person claiming under him, were estopped to 
deny the granddaughter’s title. 


Apres from the Superior Court of Law of Wasuincron, at 

Fall Term, 1850, Caldwell, J., presiding. 
This was an action of trover, brought to recover a negro 
woman, a slave, by the name of Marina, and her two 

(597) children. 

The plaintiff proved that Marina was once the prop- 
erty of Zebulon Tarkinton, who made a parol gift of her to 
his granddaughter, the plaintiff, when she was an infant and 
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quite small. At the time of the gift the slave was delivered 
to the plaintiff by the grandfather’s taking the hand of Ma- 
rina and placing it in the hand of the plaintiff; and, there- 
upon, Joseph Tarkinton, the plaintiif’s father, with whom 
she was living, took possession of Marina for and on behalf of 
his daughter, and continued that possession, repeatedly declar- 
ing that Marina was not his property, but belonged to the plain- 
tiff, until shortly before his death, when he sold and delivered 
the slave to Thomas Myers, the defendant’s intestate. The 
plaintiff was about twenty-one years of age at this trial, and was 
proved to have lived in her father’s family till his death in 1841. 

Zebulon Tarkinton, the grandfather, died in 1854, a few 
years after the gift. Shortly after the death of Zebulon Tarkin- 
ton, and at the sale of his personal estate, one —-—— Spruill, 
who conducted the sale and professed to be the administrator, 
inquired of Joseph Tarkinton for Marina, and demanded her 
of him, that he might sell her as the property of said Zebulon. 
Joseph Tarkinton refused to deliver her or permit her to be 
sold, declaring that she was the property of his daughter, and 
had been given to her by her grandfather, the said Zebulon, and 
referred to the witnesses who were present when it was done. 
One of the witnesses appealed to was the said Thomas Myers, 
who thereupon stated that himself and another witness were 
called on to witness the gift; that the said Zebulon did give and 
deliver Marina to the plaintiff, for a nurse, and that Joseph 
Tarkinton then took possession for his daughter. Marina was 
not present at this sale, but was then in possession of Joseph 
Tarkinton, and was at his house. 

It was further proved that Joseph Tarkinton, while Marina 
was in his possession, claimed her for the plaintiff, de- 
claring at some times that she was his daughter’s prop- (598) 
erty, at others that she was given to his daughter by her 
er andfather in presence of two witnesses; and that Myers had 
often expressed a wish to purchase Marina, but said he could 
get no title, as she belonged to the plaintiff. 

Myers purchased Marina of Joseph Tarkinton, in 1841, 
shortly before which he remarked to a witness: “I can now try 
and get a good title to Marina from Joe Tarkinton, for the 
other witness to the gift is dead, and I cannot be compelled to 
swear against myself. 2 

No will of Zebulon Tarkinton was offered in evidence, and to 
show that the said ——-— Spruill was administrator, the plain- 
tiff offered to prove that he took possession and sold the goods 
and effects of said Zebulon, and acted as administrator in the 
settlement of his estate, and further, that at the sale referred to, 
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which was conducted by him as administrator, the said Myers 
became purchaser of part of the property sold. This evidence 
was objected to by the defendant, but the presiding judge, re- 
serving the question of 1ts admissibility, permitted the proof to 
be made. It was admitted that Myers had converted to his own 
use the slave Marina, and also two children, born after his pur- 
chase from Joseph Tarkinton and before suit. 

It was insisted for the defendant that the plaintiff could not 
recover, for that she acquired no title by the gift, nor had she 
such an adverse possession against Joseph Tarkinton as would 
transfer to her the title to the said slave. | 

The court charged the jury that, although the parol gift in 
the first instance conveyed no title to the plaintiff, vet if the 
possession of the slave in question were held by her, or bv her 
father for her, and, upon a demand being made by the said ad- 
ministrator to sell said slave, her surrender was refused, and 

therefore she was held by the plaintiff, or by her father 
(599) for her, three years adversely to the title of said adminis- 
trator, the plaintiff would be entitled to recover. 

The jury returned a verdict in favor of the plaintiff. Rule 
for a new trial for misdirection to the jury and because of the 
admission of improper evidence. Rule discharged, judgment, 
and appeal. 


Smith for plaintiff. 
A. Moore for defendant. 


(601)  Rurrim, C. J. The plaintiff could have entertained 
this action against her father upon her coming of age. 
He could not have set up the grandfather’s title against her, 
because he did not receive the negro to hold for the owner, who- 
ever that might be, but he received her expressly as his daugh- 
ter’s, and engaged to hold her as the agent of the plaintiff and 
for her. He could not, therefore, dispute her right, but was 
estopped to deny it. That estoppel was imparted to Myers, as 
he bought and received the slave from the father, and thus be- 
came his privy in estate; and it extends to the defendant, the 
administrator of Myers. The verdict and judgement were, there- 
fore, elearly right on that ground; and as they rest upon the 
estoppel, arising out of the relation of bailor and bailee, or 
principal and agent, between the plaintiff and her father, any 
particular demerits of Myers are not to be regarded, since the 
estoppel would affect any other purchaser from the father in 
the same manner. 
Per Curiam, Judgment affirmed. 
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(602) 
DANIEL McNAIR v. JOHN McKAY, ADMINISTRATOR, ETC. 
No action at law can be maintained to collect the assets of a de- 
ceased man, except by his personal representative; but where 
A, claiming a slave as a distributee of B, employs C to sell such 
slave, and © xuecordingly selis the slave and receives the price, 
he receives it for the use of A, and cannot dispute the title of 
A, but is bound to account with him for the sum received. 


AppraL from the Superior Court of Law of Buiapen, at Fall 
Term, 1850, Battle, J., presiding. 

This was an action of asswmpsit, in which the plaintiff de- 
elared for money had and received, and in the other money 
courts. Pleas, the general issue, statute of limitations. 

On the trial the evidence was that, some: time in 1848, the 
defendant’s intestate sold a negro slave named Jack for $750, 
and received $400, part of the purchase money, and said that 
he was acting as the agent of the plaintiff. The negro Jack 
had belonged to one Dugald Blue, who died in August, 1828, 
leaving five children, with one of whom, named Annie, the 
plaintiff intermarried. 

The purchaser said he thought he had paid the balance of the 
purchase money for Jack to John F. Blue, who was one of 
Dugald Blue’s children. Another witness testified that, in 1842 
or 1843, he believes in the latter year, he indorsed a note 
for the intestate to enable him to borrow some money (603) 
from the bank, the intestate saying he wanted it for the 
plaintiff, who was expected to come in from Tennessee, where 
he resided. 

The intestate said afterwards he had laid out the money in 
the purchase of goods. He died in the fall of 1844. And the 
defendant took out letters of administration on his estate, and 
in October, 1846, the plaintiff, by a regularly constituted attor- 
ney, made a demand upon him for the money which his intes- 
tate had received as the plaintiff’s agent for the sale of Jack. 
The defendant refused to pay the amount claimed, which was 
one-fifth of the whole purchase money, with interest; and the 
suit was commenced in 1848, There was no distinct evidence 
that any letters of administration had been taken out on the 
estate of Dugald Blue, deceased, and the defendant contended 
that, whether there was or not, the plaintiff could not recover, 
for if there had been no administration, no person could claim 
the slave Jack, or his proceeds, except as administrator of the 
said Dugald Blue, and if there had been an administration the 
slave or his proceeds belonged to such administrator, or, if he 
were dead, to an administrator de bonis non. 
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The court instructed the jury that the principles of law con- 
tended for by the defendant were correct, and would determine 
this case in his favor, if the length of time and other cireum- 
stances would not enable them to make such presumptions as 
would support the plaintiff’s title; that if they found that the 
defendant’s intestate had possession of the slave, on the day of 
sale, eighteen years after the death of Dugald Blue, or the plain- 
tifl?s agent had sold him as such and subsequently acknow ledged 
that he held the proceeds of such slave for the plaintiff as his 
agent, they were at liberty to make any and every presumption, 

as against the defendants intestate, to support his right 
(604) to recover. The jury under this instruction returned a 

verdict for the plaintiff, and the defendant, after an 
ineffectual motion for a new trial for misdirection by the court, 
appealed to the Supreme Court. 


McDugald for plaintiff. 
D, Reid and Banks for defendant. 


Nasu, J. We see no such error in the charge of the judge 
below as to authorize this Court to interfere with the judgment. 
The plaintiff is entitled to retain his verdict. It is not denied 
that John McKeethan, the intestate of the defendant, as the 
agent of the plaintiff, sold, in 1838, a negro man slave, and 
received the purchase money, which he converted to his own 
use. The money so received by the intestate was received bv 
him to the use of the plaintiff. On the part of the defendant, 
however, it was insisted that the slave so sold by the intestate 
had belonged to one Dugald Blue, who died intestate in the year 
1820, and that no action could be brought to recover the pro- 
ceeds of the sale, except by his administrator. The principle 
contended for is correct. No action at law can be maintained, 
to collect the assets of a deceased man, but by his personal rep- 
resentative. This is not a case, however, for its application. 
The action is not brought to collect in the assets of Dugald Blue; 
but the plaintiff seeks to recover the money in contest, upon a 
personal contract with the intestate, John MecKeethan. If an 
action had been brought by the plaintiff against the imtestate 
to recover the negro before the sale, or the proceeds of the sale, 
the intestate could not have been heard to deny the title of the 
plaintiff in either case; so neither can the defendant, who stands 
in his place. See Dunwoodie v. Carrington, 4 N. C., 355; 
Means v. Hogan, 87 N. C., 525; Love v. Edmonds, 23 N. C., 
152; Story Agency, sec. 217. 

Per CrrraM. Judgment affirmed. 


Cited: Davidson v. Potts, 42 N. C., 274; Webster v. Laws, 
89 N. C., 298. 410 
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(605) 
THEOPHILUS M. BELL v. WILLIAM B. TOOLEY. 


A court-martial is a court of special and limited jurisdiction. It 
must be organized agreeably to law, and this must be shown 
distinctly by every one who seeks to enforce its sentences or 
justify action under its precepts. Therefore, where a company 
court-martial, as is required by our law, must be composed of 
at least two commissioned officers, and it did not appear in this 
case that more than one commissioned officer sat in the court, 
an execution issued by a tribunal so constituted is void and does 
not justify an officer in acting under it. 


Apprat from the Superior Court of Law of Hynpkg, at Fall 
Term, 1850, “lis, J., presiding. 


Rodman for plaintiff. 
Shaw for defendants. 


Nasu, J. The action is in trover, to recover the value of a 
horse belonging to the plaintiff, and alleged to have been con- 
verted by the defendant. The defendant, who was a duly quali- 
fied officer of Hyde County, justified under process issued by a 
military court-martial. To sustain his defense, he produced a 
paper-writing, purporting to be a judgment rendered by a com- 
pany court-martial, composed of William Fisher as acting cap- 
tain, Major O’Neal as acting heutenant, and the ensign of the 
company, against the plaintiff, for the amount of a fine im- 
posed on him for not attending the preceding muster of the com- 
pany, of which he was a member; a paper-writing, purporting 
to be an execution signed by William Fisher, as captain, 
to collect from the plaintiff the amount of the judgment, (606) 
was also offered in evidence by him, and, after objection, 

admitted by the court. By color of this paper the horse in ques- 
tion was levied on and sold by the defendant. He also intro- 
duced a paper, under seal of the State, purporting to be a com- 
mission to Fisher as captain of the company, and bearing date 
before the sifting of the court-martial at which the judgment 
was given, but no commission to either of the other officers who 
sat on the court-martial was offered. It was proved by the 
commanding officer of the regiment that he had administered 
the oaths of office to Fisher and O’Neal. The reception of this 
testimony was opposed by the plaintiff, but admitted. The 
plaintiff objected to the reception in evidence of the alleged 
judgment and execution: First, because it did not appear that 
the officers comprising the court-martial were commissioned off- 
cers and authorized to hold a court-martial. Secondly, because 
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it did not appear that the said officers had been duly qualified 
by taking and subscribing the oaths required by the act of the 
General Assembly. Rev. St., ch. 73, sec. 31. Thirdly, because 
the judgment was void, the plaintiff never having had any no- 
tice of the proceedings against him. To sustain his objection, 
he offered to prove that the commission to William Fisher, 
offered in evidence, had been issued in blank and filled up with 
the name of William Fisher by the commanding officer of the 
regiment to which the company belonged, after the conversion 
by the defendant; and that Fisher was not duly elected by the 
company. The court overruled the objection to the commission. 

The jury were instructed that if the defendant, at the time 
he took the horse, had in his hands an execution, upon its face 

regular, and issued by a court-martial having jurisdic- 
(607) tion of the subject-matter, he would be justified; that, 

in this case, the execution appeared upon its face to be 
regular, and would justify the officer, if they should be of opin- 
ion that the officers of the court-martial were elected by a ma- 
jority of the company, and, at the time they rendered the judg- 
ment, the acting officers of the company. 

We do not concur in the above opinion. The error of his 
Honor consisted in considering the paper, purporting to be an 
execution, to be a valid one. The objection is that it is not an 
execution, and therefore could confer upon the defendant no 
authority whatever. 

The first and second objections of the plaintiff to the justifi- 
cation relied on by the defendant are to the organization of the 
court. They raise the question, Had the individuals, assuming 
to act as a court-martial, any legal right to perform the duties 
of such a tribunal? If they had, then his Honor was correct 
as to the effect of the execution in protecting the officer. If 
not, there was no legal tribunal, and the whole proceedings were 
coram non judice, and entirely void. A court-martial is a court 
of a special and limited jurisdiction, called into existence for a 
special and limited purpose. It exists only temporarily, and 
when the business for which it is called is transacted, it ceases 
to exist. Such a a court must be organized agreeably to the law, 
and this must be shown distinctly by every one who seeks to 
enforce its sentences or to justify action under its precepts— 
the law will intend nothing in its favor. Brooks v. Adams, 11 
Pick., 441; Jills v. Martin, 19 John., 7; Wise v. Withers, 3 
Cranche, 331. In the latter case Chief Justice Marshall de- 
clares that “the decision of such a tribunal, in a case clearly 
not within its jurisdiction, cannot protect the officer who exe- 
cutes it.’ Much more must it fail of such an effect where 
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from a defect in its organization it fails to be a court. 

The court-martial in this case was ordered under the (608) 
provisions of the act of 1836. Rev. St., ch. 73. By 
section 16 “the captain or commanding officer of a company 
shall muster his men at least twice in the year,” and it is made 
the duty of every private to attend the musters, under a speci- 
fied penalty. Section 17 authorizes “the commissioned officers 
of the company or any two of them to meet in court-martial, 
and proceed to try and determine on all cases that shall be 
brought before them,” ete. This requisition was not observed 
in constituting the court-martial in this case. Jt 1s stated in 
the bill of exceptions that Fisher was the acting captain of the 
company, and O’Neal the acting heutenant, and that the court- 
martial was composed of them and the ensign of the company. 
Admit that the commission to Fisher was legal, it is not pre- 
tended that either O’Neal or the ensign ever had been commis- 
sioned, and it is explicitly stated that no commission for either 
of them was produced on the trial. This section of the act 
requires that a company court-martial shall be held by the com- 
missioned officers of the company, or any two of them. To 
constitute, therefore, a legal company court-martial, there must 
be at least two commissioned officers. Here, giving the defend- 
ant all that he could ask, there was but one. 

His Honor erred in rejecting the evidence offered by the 
plaintiff to show that the commission to Fisher was issued in 
blank and filled up after the conversion. The evidence rejected 
is to be regarded pro hac vice as true. Without inquiring into 
the objection that the commission issued in blank, here it was 
shown that the blanks were not filled until after the conversion, 
and proves conclusively that the court was not organized accord- 
ing to law. 

There is nothing in the third objection of the plaintiff. No 
personal notice to the plaintiff of the time of the trial 
was, under the act of 1836, necessary. Section 32 pro- (609) 
vides that the calling of the names of the delinquents 
or absentees by the captain or commanding officer, and the proc- 
Jamation made for their attendance at the succeeding court- 
martial, shall be sufficient notice. This provision is a strong 
reason for holding courts-martial in their organization to a 
strict comphance with the law. 

For the errors pointed out in the opinion of his Honor, 

Per CURIAM. Judgment reversed, and venire de novo. 
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Where a person had in store 8,100 bushels of corn, and sold 2,800 
bushels of it to A. but the 2.800 bushels were never separated 
from the 38,100 bushels, and the whole was afterwards destroyed 
by fire: Held, that the property in the 2,S00 bushels had not 
passed to A, as there had been no delivery; and therefore A 
was not bound to pay the stipulated price. And this result fol- 
lows. Whatever may have been the intention of the parties as 
to the property passing presently, on the contract being made. 


ApprauL from the Superior Court of Law of Purr, at Fall 
Term, 1849, Bailey, J., presiding. 


(610) 8. F. Moore and Biggs for plaintifis. 
Rodman for defendant. 


Pearson, J. Ferguson & Milhado, of Norfolk, had in store 
for the plaintiffs 3,184 bushels of corn. On 25 March, 1848, 
the plaintiffs sold to the defendant 2,822 bushels of the corn at 
$2.60 per barrel, and in payment took the bill of the defendant 
(which was never paid and was returned at the trial) and gave 
the defendant an order upon Ferguson & Milhado for the corn, 
which order was returned by them to the defendant. On 2 
May, 1848, the parties agreed that the plaintiffs should draw 
a bill on Ferguson & Milhado for $117.66, at ninety days, 
which the defendant should indorse; that the corn mentioned 
in the order should be subject to the control of the defendant, 
and should be sold by him before or at the maturity of the bill, 
and the proceeds applied to the payment of the bill; and if the 
proceeds should be more or less than the amount of the bill, it 
was to be a matter for future adjustment. The bill was accord- 
ingly drawn and indorsed, and accepted by Ferguson & Mil- 
hado, who paid it to the indorser, by whom it was discounted 
for the plaintiffs, and it was finally repaid to Ferguson & Mil- 
hado by the plaintiffs. The whole of the 8 134 bushels of corn 
remained credited to the plaintiffs on the books of Fer guson & 
Milhado, until June, 1848, when it was destroyed by fire. The 
2.82214 bushels were never separated from the bulk of 3,134 
bushels. 

The action was assumpstt for the price of 2,822 bushels of 
corn at $2.60 per barrel, making $1,467.15. The court charged 
that if the plaintiffs, on 25 March, delivered to the defendant. 
and he accepted the order for the corn, the property passed. and 
the subsequent loss by fire fell on the defendant. And if the 
property did not pass by the transaction of 25 March, it did 
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pass by the agreement of 2 May, if the evidence was believed. 

The defendant excepts to the charge; and we think 
there 1s error. (611) 

To entitle the plaintiffs to recover, the property of the 
corn must have passed to the defendant, so as to make it his 
corn when it was burnt. We think the property did not pass, 
either by what was done on 25 March or on 2 May, because me 
corn was not in a condition to be delivered. The 2,8921/ 
bushels were not separated from the bulk. It could not, Nore. 
fore, be identified—it was not specific. The defendant could 
not tell what corn was his. 

We are relieved from the necessity of discussing this ques- 
tion, because it is settled by several cases directly in point. 
White v. W uks, 5 Taunton, 176. The agreement was for 
twenty tons of oil in the vendor’s cisterns, and, in point of fact, 
the cistern contained much more than twenty tons. Held at 
mst prius that no property passed, because the contract did not 
attach on any particular portion of the oil. The Common Pleas 
approved of the decision. One of the judges says, “Suppose a 
part of the oil had leaked out, can any one say whose oil it 
was?” So, in Bush v. Davis, 2 M. and 8., 397. The agree- 
ment was for ten tons of flax at “Davis’ wharf, by vrow Maria.” 
The vendors had more than ten tons at “Davis’ wharf by vrow 
Maria.” The King’s Bench decided that no property passed, 
although an order was given for ten tons and was accepted by 
the wharfinger. Le Blanc, J., says “it was to be ascertained 
what goods the vendee was to have.” Something was to be 
done to ascertain the individuality. Blackburn on Sales, 124, 
56 L., lib. 68, and the cases there cited; Austin v. Craven, 4 
Taunton, 644. 

It was insisted that, in this case, no measuring was necessary 
or intended to be made, and there was no reason why the de- 
fendant should desire his corn to be separated from the bulk 
until he made sale of it, and that the parties intended 
by what was done to deliver the corn—to pass the prop- (612) 
erty as an executed contract; and so was distinguished 
from Devane v. Fennell, 24 N. C., 36. 

It is true, when the property is specific and Js in a condition 
to be identified and delivered, and the intention 1s proven to 
be that the property shall pr esently pass, it does pass, although 
something remains to be done, as to put bows upon a wagon 
which was sold and delivered (Allman v. Davis, 24 N. C., 12), 
or to measure, or to weigh, so as to ascertain the precise amount. 
For instance, if I sell all the corn in a certain crib at $2.60 per 
barrel, and it is the intention that the corn shall presently pass 


415 


IN THE SUPREME COURT. [33 


he a a RR ge 


WALDO vw. BELCHER. 


to the purchaser and become his property, it does pass, although 
it is necessary afterwards to have the corn measured to ascer- 
tain the amount and fix on the sum to be paid; because, sup- 
posing the thing to be in a condition to be delivered, the fact 
that something remains to be done to ascertain the quantity and 
fix the amount to be paid only raises a presumption that it was 
not the intention of the parties that the property should pass 
until the weighing or measuring was done. Devane v. Pennell, 
24 N. C., 36. But this presumption may be rebutted, and the 
property does pass, if the jury are satisfied that such was the 
intention. Allman v. Davis, 24 N. C., 12. 

But it must be borne in mind that this is only true in regard 
to such things as are in a condition to be delivered. Tf the corn 
is in bulk, so that there is no telling what corn in particular was 
sold, there the property does not pass, although it was the inten- 
tion of the parties to consider it as delivered and that the prop- 
erty should pass. The intention may rebut a presumption, but 
it is impossible by an intention to change an indefinite into a 
definite thing. If I sell one hundred bushels of corn in my 
crib, which contains a thousand, although the purchaser pays 
me the money, and it is the intention that the property therein 

shall presently pass to him, yet it does not pass, because 
(613) it is physically impossible. It cannot be told what corn 

is his until it is separated. The purchaser could not 
bring detinue, because he cannot describe the specific thing; 
and if any of the corn in the crib be stolen or damaged before 
the one hundred bushels are delivered, can it be told whose corn 
it was? Or, rather, would not the purchaser have the right 
to eall for one hundred bushels of sound corn, the loss or dam- 
age to the contrary notwithstanding? The vendor should have 
required the vendee to assume the risk when the corn was put 
at his disposal. 

PER CURIAM. Judgment reversed, and renire de novo, 


Cited: Wellard v. Perkins, 44 N. C., 255: Morgan v. Per- 
hins, 46 N. C., 172; Long v. Spruill, 52 N. C., 99; Blakely v. 
Patrick, 67 N. C., 42; Edmundston v. Fort, 75 N. ©.. 407; 
Austin v. Dawson, 7b., 5263, Lumber Co. v. Wileor, 105 N. C., 
88; Holman v. Whitaker, 119 N. C., 115. 
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ALEXANDER McD. WILLIAMS er au. v. JOSHUA BRYAN er ax. 


1. A bond given by a person arrested on a ca. sa for his appearance 
at court is required by our law to be made payable to the plain- 
tiff in the execution; a bond otherwise payable, for that reason 
alone, will prevent the court from entering a summary judgment. 


2. Where a person arrested on a ca. sa. gives a bond payable to A. B., 
who makes the affidavit for the ca. sa. and styles himself the 
agent of C. D., the plaintiff, no action can be maintained on such 
bond in the name of C. D., for he is not the obligee. 


AvpEaL from the Superior Court of Law of Brapven, at Fall 
Term, 1850, Battle, J., presiding. 

Alexander McD. Williams obtained a judgment against 
Joshua Bryan in Bladen County Court for $11.91 debt 
and $66.89 costs, and sued out a ca. sa. thereon, upon (614) 
which Bryan was arrested by the sheriff. The affidavit 
on which the ca. sa. was issued was made by William H. White, 
who states therein that he is the agent of the plaintiff in that 
suit; and the sheriff took a bond from Bryan and two others as 
his sureties for his appearance, in the sum of $155.60, payable 
“to William H. White, agent for Alexander McD. Williams.” 

The execution and bond were returned to the next term. But 
Bryan did not appear, and thereupon a motion was made against 
the obligors in the bond. But the court refused it and ordered 
the bond to be delivered up, and thereupon White appealed. In 
the Superior Court a motion was again made on behalf of 
Alexander McD. Williams for judgment on the bond, which 
was resisted on the part of both Bryan and his sureties. But 
the court was of opinion that, inasmuch as Bryan did not ap- 
pear in the County Court, the suit was undefended, and there- 
fore gave judgment in favor of Alexander McD. Williams for 
the penalty of the bond, to be discharged by the payment of the 
debt and costs. The defendants appealed. 


Troy for plaintiffs. 
Strange, McDugald and D. Reid for defendants. 


Rorri, C. J. The judgment cannot be supported. The act 
of Assembly directs the bond to be made payable to the plaintiff 
in the execution, and for that reason, if no other, there could 
not be a summary judgment on this bond. But if that were 
otherwise, clearly Williams cannot have a judgment in his name 
on a bond pavable to White, though White be therein stated to 
be his agent, for only an obligee can maintain an action on the 
obligation. It is true, the debtor cannot, after failing to ap- 
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pear, adduce any matter of fact by way of defense. But 
(615) that is not material to the present question, which is, 

whether the party who moves for the judgment shows a 
case on which he is entitled to judgment against the defaulting 
debtor. The case may be likened to a default in an action of 
debt, in which the declaration states a bond to A, without de- 
riving any title from A to the plaintiff ; upon which, certainly, 
it would be erroneous to give judgment against the ‘defendant, 
though in default. Here the ereditor’s own case—the bond, 
upon its face—showed that Wilhams could not have judgment 
on it in any form of proceeding, whether by action or motion. 
The default admits the whole case stated in the declaration in 
the one case, or in the bond in the other. But it admits no more, 
and does not authorize a judgment on the bond in favor of any 
person but the obligee. The Judgment was therefore erroneous, 
aud must be reversed, and that of the County Court allowed to 
stand. The County Court ought not, perhaps, to have canceled 
the bond. But if that were erroneous, it did not concern the 
present appellant, as he had no interest in the bond, in a legal 
sense, and had no right to appeal. 

Per CtUrRIAax. Judgment reversed. 


Cited: Robinson v. McDougald, 384 N. C., 187; Farle v. Dob- 
son, 46 N. C., 517; Cohoon v. Morton, 49 N. C., 258. 


(616) 


Dor oN DEMISE OF BENJAMIN C. WILLIAMS v. WILLIAM 
D. HARRINGTON. 


1. A court of equity has a general jurisdiction to direct the sales of 
the estates of infants. wherever the purpose for which the sale 
is directed shall be deemed by the court beneficial to the infants. 


2. The decree in such a case cannot he impeached in any other case: 
neither upon the ground that a guardian was not appointed by the 
proper court, nor that there was not due advertisement or com- 
petent evidence of it, nor that the interest of the infant was not 
promoted by the sale. nor that, for any other reason, it was not 
a prover case for a sale, nor that the decree did net find the 
facts which showed the sale to be beneficial, nor upon any 
similar grounds, 


3. Where a decree is made. on behalf of infants. for the sale of 
“the lands of the deceased debter Iving in Moore County,” and 
a sale is made of several specified parcels of land, the sale rati- 
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fied, and an order of the court to convey to a particular purchaser, 
no exception can be taken to the general description of the land 
in the decree ordering the sale. 

4. The court has the power, with the consent of the reported pur- 
chaser, to substitute another person in his place: though, as a 
matter of wholesome practice, such a substitution ought not to 
be allowed before the payment of the purchase money, nor, per- 
haps, without looking to ihe rights, even of third persons, as 
against the first purchaser, 

o Under an order of the Court of ‘Equity for the sale of the real 
estate of infants, the deed of the commissioner appointed to 
make the sale. by virtue of the provisions of the act of 1827, 
transferred fo the purchaser the legal title. 


Appran from the Superior Court of Law of Moorr, at Fall 
Terin, 1850, Buttle, J., presiding. 

The premises descended from his father to the lessor (617) 
of the plaintiff, while he was an infant, and the defend- 
ant claimed them under a deed to hiin from the clerk and master 
of the Court of Equity for Moore County. The whole question 
was on the validity of the defendant’s title. The deed was 
nade in 1533, and recites that at August Term, 1831, the court 
by its decree commanded the clerk ad master, after advertise- 
ment, to sell cervain lands belonging to the estate of Benjamin 
W. Williams, deceased. and that, by virtue of that decree, after 
due advertisement according to the decree aforesaid, the clerk 
and master set up the following tracts of land for sale to the 
highest bidder on 29 November. 1831, in said county, when 
Charles Chalmers, John B. Kelly and ‘Daniel McNeil became 
the highest bidders for William D. Harrington, at the price of 
$1,890, and that the said Harrington had paid the same. In 
consideration of the premises, the “ead then purports TO COnY ey 
to Harrington, the defendant, the premises in fee, describing 
them by metes and bounds. In support of the deed, evidence 
was given on the part of the defendant that after 1835 all the 
original papers and records of the Court of Equity for Moore 
were burnt by aecident, including the proceedings on which the 
recited deerec was founded. And evidence was further given 
by witnesses that in 1831 a petition was filed in the court in the 
name of the lessor of the plaintiff by one Charles Chalmers, as 
his guardian, which set forth in substance that Benjamin W. 
Williams, the father of the lessor, had died scized and possessed 
ofa large real estate and also entitled to a large personal estate ; 
that he died very much indebted, and all the personal estate had 
been apphed towards the debts, and that several large debts re- 
mained unsatisfied, among which was a large debt to one Mr. 
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Haskill, on which judgivent had been obtained, and the plain- 

tiffs were about to sue out process to subject the lands of 
(618) the deceased debtor thereto; that if the lands should be 

sold for cash under execution, they would proba bly be 
sold at a great sacrifice, and that it would be for the interest of 
the infant heir, as well as beneficial to the creditors, that Ae 
should be sold ¢n a reasonable credit under the decree of the 
Court of Equity; and the petition prayed that the court would 
decree a sale of all the lands of the deceased debtor lying in 
Moore County, upon such terms and in such manner as te the 
court might seem meet. Evidence was further given by wit- 
nesses that testimony was offered to the court, upon the petition, 
io show the necessity of the sale, and that the eourt decreed the 
sale of the lands set forth in the petition as praved for, and 
ordered the clerk and master to make the sale at auetion on the 
premises, on cerfain terms therein specified, after advertising 
the same; but the witnesses stated they were unable to recollect 
whether the decree declared the facts wpen which it was made. 
fvidence was further given by the clerk and mester that he 
duly advertised the sale in a newspaper printed in Fayetteville 
ace ording to the deeree, and proceeded ‘o sell the lands on the 
prenuses, when John B. Kelly became the highest bidder for 
the tract In controversy in this suit and was declayed the pur- 
chaser and gave bonds for the purchase money: that he reported 
the sales to the Court of Equity, and the court passed an order 
ratifying them, and directing the clerk and master to convey the 
lands to the purchasers upon the payment of the purchase 
money, and that afterwards Kelly paid the purchase money for 
this tract, and that under his direction and under an order also 
of the court, he, the clerk and master, then made the deed to the 
defendant. The witness further stated that all the proceedings 
were recorded. The counsel for the plaintiff objected to that 
part ef the evidence respecting the advertisement in the news- 

paper, without producing the paper. But the court over- 
(619) ruled the objection. 

On the part cf the plaintiff it was insisted that Charles 
Chalmers was not duly appointed guardian of his lessor; and 
in order to establish that, he gave evidence that his mother died 
soon after he was born, and afterwards his father resided in 
Moore Ceunty until his death in 1828; and that the lessor of 
the plaintiff ved with his father wp to his death, and was then 
seven years old; and immediately afterwards he was taken by 
his maternal grandfather to reside with him at Chapel Hull, 
and that before he had been in Orange Countv twelve months 
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the said Charles (who was the maternal uncle of the lessor) 
was appointed his guar dian by the County Court of Orange. 

The plaintiff’s counsel contended that ‘the defendant had no 

itle under the deed, on the following grounds: that Chalmers 
see not duly appointed guardian, and therefore had no author- 
itv to file the petition ; that the Court of Equity had no power 
to order the sale of land upon the facts and for the objects set 
forth in the petition; that the decree did not declare the facts 
upon Which it was founded; that the clerk and master had no 
authority to convey to the purchaser, and that his deed, there- 
fore, was inoperative; that the defendant was not the purchaser, 
and therefore the clerk and master had no authority to convey 
to him, and.the deed was inoperative; that the petition and de- 
eree ought to have described particularly the lands to be sold, 
and that they were not sufticiently specified in that respect. But 
the court held that neither of the grounds of objection was suffi- 
cient to invalidate the defendant's title; and, under directions 
to that effect the jury found for the defendant, and the plainitf 
appealed. 


Strange, Reid and Mendenhall for plaintiff. 
Winston, Sr., Haughton, Kelly and H. W. Miller for de- 
fendant. 


Rurrin, C. J. Most of the objections are untenable (620) 
in themselves. But without considering them in detail, 
there are some general considerations which apply to them all 
and show that they cannot detract from the defendant’s title. 
It is not necessary to go back further than our own statutes to 
find a general jurisdiction vested in the courts of equity of this 
State to dispose of the land, as well as the chattels, of infants, 
for their benefit. Those courts were constituted in 1782, with 
all the powers and authorities of the court of chancery. By 
the act of 1762 the powers of the court of chancery, as to 
orphans’ estates, are expressly saved. Then the act of 1827, 
after reciting that doubts had been entertained whether any 
court could direct a sale to be made by guardians of the real 
and personal estates of their infant wards, except in certain 
cases specified in two previous acts, and that the best interests 
of infants sometimes demand that such sales should be made 
in cases to which those acts did not extend, enacts, by way of 
remedy therefor, that on the application of a guardian by bill 
or petition, setting forth facts which, if true, show that the 
interest of the infant would be materially promoted by the sale 
of any part of the infant’s estate, real or personal, the Court 
of Equity shall cause the truth of the facts to be ascertained, 
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and may thereupon decree that a sale be made by such person, 
in such way and on such terms as the court in its wisdom shall 
adjudge. Then follow, in the next section, provisions that the 
sale shall not be deemed valid until it shall be ratified by the 
court; and that the court shall designate the person to make the 
title to the purchaser, and that no conveyance shall be made 
until the court shall order it—with a provision also for invest- 
ing the proceeds of a sale. A jurisdiction over any subject 
could not be more extensive than that of the Court of Equity, 
as confessed or recognized by the statutes quoted. If it were 

before doubtful, the act of 1827 thus confers upon the 
(621) highest equitable tribunal known to our law full power 

to order the sale of the estate of infants, provided only 
that the court shall think it for the interest of the infant in any 
way whatever, as to pay debts, for partition, or more con- 
venient management, or to produce greater profit, or any other 
purposes deemed beneficial by the court. In the exercise of 
that power the acts of the court are, therefore, not to be re- 
garded as those of a court not possessing a general jurisdiction 
over a subject, but only a special one to proceed on a particular 
subject for certain specified purposes in a particular way. The 
cases of Harris v. Richardson, 15 N. C., 279, and Leary v. 
Fletcher, 23 N. C., 259, are contrasted examples of the differ- 
ence between such general and special jurisdictions, touching 
the very point now under consideration, namely, the powers of 
the Court of Equity and the County Court to authorize a guard- 
ian to sell his ward’s personal property (over which those courts 
have a general jurisdiction), and the special authority of the 
County Court to order a sale of the infant’s land under the act 
of 1789. That distinction is further illustrated by the case of 
Jennings v. Strafford, 23 N. C., 404, in which also the general 
rule is recognized, that the judgment or decree of a court hav- 
ing general jurisdiction over a subject-matter, subsisting unre- 
versed, must be respected, and sustains all things done under it, 
notwithstanding any irregularity in the course of the proceed- 
ings or error in the decision. Supposing, therefore, that there 
may have been irregularities or even error in the Court of 
Equity, still the decree cannot be questioned in a court of law 
for such causes. It is not for another court to arraign the 
decree or the orders confirming the sale and for the conveyance 
to the defendant, upon such grounds, as that the guardian was 
not appointed by the proper court, or that there was not due 
advertisement or competent. evidence of it, or that the interest 

of the infant was not promoted by the sale of the land, 
(622) or that for any other reason it was not a proper case 
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for a sale, or that the decree did not find the facts which 
showed the sale to be beneficial; for all those matters were nec- 
essarily the subjects of consideration for the Court of Equity, 
and must have been passed on in the cause before the decree or 
order could have been made. Having been judicially decided, 
it cannot be averred that they were not duly and rightly decided. 
It would be monstrous if the title of a purchaser under the 
decree—who paid his money to the court, and got his deed from 
the court, as it were—could be impeached upon any such grounds. 
Therefore, all the objections must fail upon the principles men- 
tioned, unless it be those which insist on intrinsic defects in the 
decree or orders, as not being in themselves sufficient to author- 
ize a sale of the premises in dispute and the conveyance to the 
defendant. 

The court cannot suppose that the petition and decree did not 
describe the land more particularly than “as the lands of the 
deceased debtor lying in Moore County,” for no respectable 
counsel would draw pleadings nor the court decree in such terms. 
It was probably thus stated by the witness because, after the 
destruction of the papers, they were unable to repeat the par- 
ticular words, or do more than give the substance. But if it 
were otherwise, the decree, though less precise than usual, would 
not be so very vague as to be ineffectual when taken in connec- 
tion with the subsequent proceedings. It would then be as par- 
ticular as a fiert facias on a judgment against heirs, which runs 
against the lands descended from the debtor; and they are iden- 
tified by the sale and sheriff’s deed. Here any defect as to the 
certainty of the land is cured by the report of the master of the 
sales of the several parcels, and their ratification, and the order 
of the court to the master to convey this particular tract to 
the defendant. So it appears that there could not be 
a mistake as to the identity of the land intended and (623) 
ordered to be sold and that actually sold. 

Cases were cited at the bar in which the Court of Equity has 
refused to allow another person to be substituted for the pur- 
chaser reported; and it was thence inferred that the deed was 
not properly made to the defendant. Those cases seem to have 
been all proper, and this Court agrees that, as a matter of whole- 
some practice, such a substitution ought not to be allowed before 
the nayment of the purchase money, nor, perhaps, without look- 
ing to the rights, even, of third persons as against the first pur- 
chaser, which is the whole extent of those cases. But although 
under those circumstances it may be against the course of the 
Court of Equity to discharge one bidder and take another, yet 
there is nothing in those cases intimating the idea of a defect 
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of power to do so. In this instance it was done by the express 
leave of the court, after the payment of the whole price, and an 
order was made for a conveyance to the substitute; and that is 
conclusive. 

It is competent to the Legislature to direct the mode of trans- 
ferring the legal title upon a judicial sale under a decree, as it 
is on one under execution at law. It was very meet that some 
mode should be provided, as the decree itself only constituted 
an equitable title, and conveyances could not commonly be got 
from the owners by reason of their disability. It is at present 
the province of the clerk and master virtute officu. But at the 
period of this transaction 1t was not. The act of 1827, how- 
ever, is express, that a conveyance shall be made to the pur- 
chaser when the court shall order it, and by the person who 
shall be designated by the court. It is certain, then, that the 
estate at law was intended to be transferred by a deed, to be 
executed under the direction of the court; and, in this case, the 
deed was thus executed, and, consequently, it passed the title to 
the defendant. 

Per CURIAM. Judgment affirmed. 


Crted: Harshaw v, Taylor, 48 N.C., 514; Campbell v. Baker, 
5IN. C., 258; Sutton v. Schonwald, 86 N. C., 201, 2, 4; Hng- 
land v. Garner, 90 N. C., 200, 1; Hare v. Holloman, 94 N. C., 
22; Tate v. Mott, 96 N. C., 22, 25; Brittain v. Mull, 99 N. C., 
492; Tyson v. Belcher, 102 N. C., 114, 15; Millsaps v. Estes, 
137 N.C, 543. 


(624) 
WILLIAM H. WILLARD v. PATSEY BLOUNT. 


1. In this State land is taxed according to its fee-simple value, and 
whoever is owner of the land for the time being is bound to pay 
the tax: as if an estate is limited to A for life or for ten years, 
remainder to B and his heirs. the valuation is assessed without 
reference to this division, and each must pay the tax during the 
time that he is the owner and enjoys the possession and pernancy 
of the profits. 

2 Tt is otherwise in the case of landlord and tenant, ehere rent is 
reserved, for the rent is in lieu of the land, and the landlord is 
in pernancy of the profits of the land: and if the tenant is com- 
pelled to pay the tax, he may recover from the landlord or deduct 
the amount out of the rent. 


Apprat from the Superior Court of Law of Bravurort, at a 
Special Term in January, 1850, Battle, J., presiding. 
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No counsel for plaintiff. 
Donnell and Rodman for defendant. 


Pearson, J. In September, 1846, the defendant leased to 
one Watson a lot at the corner of Water and Market streets in 
the town of Washington, 22 feet on Water and 50 feet on Mar- 
ket street, for the term of ten years, to begin on 1 January, 
1847, free of rent, in consideration that the said Watson would 
erect on said lot a building according to specifications, and 
deliver the said building to the defendant, her heirs or assigns, 
at the end of the term in good repair, natural decay alone ex- 
cepted; and the said Watson covenanted for himself and 
his assigns that, after the erection of the said building, (625) 
it should be at all times insured at a valuation of not less 
than $2,000 against loss or damage by fire, for the benefit of all 
persons having estates therein, with a condition of re-entry in 
ease the covenants were not complied with. 

Tn Apri, 1847, Watson assigned his lease to the plaintiff in 
consideration of $2,050, Watson binding himself to erect the 
building according to his covenant with the defendant. 

Afterwards taxes became payable by virtue of an assessment 
authorized by an act of the Legislature, passed at its session in 
1846-47. These iaxes, amounting to $15.20, were paid on a 
threat of distress, and under protest by the plaintiff, who de- 
manded of the defendant the amount so paid, and, upon refusal, 
colnmenced this suit by warrant. 

Wis Honor was of opinion that the plaintiff was not entitled 
to recover. In this we concur. 

By the Revised Statutes, ch. 102, sec. 1, it is provided that a 
tax of six cents on every hundred dollars thereof shall be annu- 
ally levied and collected froin all veal property, with the im- 
provements thereon. 

By see‘ion 2 all real estate held by deed, grant, or lease, or 
by title of dower, eurtesy or otherwise, shall be subject to the 
payment of public taxes, except land of the University, houses 
set apart for divine worship, ete. 

Land, then, is taxed according to its fee-simple value, and 
whoever is owner of the land for the time being is bound to pay 
the tax. Tf the estate is divided by giving a particular estate 
to one, the remainder to another—as, if an estate is Hmited to 


Joys the possession and pernaney of the profits. According to 
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this general proposition, the plaintiff, being the owner for the 
time being, and enjoying the possession and pernancy 
(626) of the profits, is bound to pay the tax. 

The case of the landlord and tenant forms an excep- 
tion, where rent is reserved; for the rent is in lieu of the land, 
and the landlord is in the pernuncy of the profits of the land, 
the profit of the tenant being the fruit of his own labor. Hence, 
in such cases the landlord is bound to pay the tax, and uf the 
tenant be compelled to pay, he may recover from the landlord 
or may deduct the amount out of the rent. But m the case un- 
der consideration no rent is reserved. The defendant receives 
nothing in lieu of the land, and the entire profits are enjoyed 
by the plaintiff. He, then, does not come within the reason for 
making the case of ordinary tenants paying rent an exception 
to the general rule. 

Let us see how it operates. A vacant lot, worth say $200, is 
leased for ten years without rent; a building, worth say $2,000, 
is erected upon it. The lessee enjoys the entire use and profits 
of the lot in its improved condition. The amount of the assess- 
nent, and, of course, the tax is increased ten times. It is right 
that the lessee, who has the whole profit, should pay the tax; for, 
in fact, the lessor has parted with his entire estate for the ten 
years and stands as a remainder-man, and not as a landlord re- 
celving rent. 

Tt is said the lessor will be benefited by receiving the property 
in its improved condition at the end of the term. That is true, 
and then he will be bound to pay the tax; but, in the meantime, 
it is manifestly unjust to require the lessor to pay tax for: what 
he has never enjoyed; and there is no mode of apportioning the 
tax, so as to show what ought to be paid for and on account of 
the original value, and what for the additional value; and upon 
the general rule, the plaintiff is bound to pay the tax. 

The English cases give no aid in deciding this question, be- 

cause the land in that country is assessed upon the an- 
(627) nual rent, and, if it be not rented, upon such sum as it 

could reasonably be rented for; and the statute provides 
that in case tenants are compelled to pay the tax, thev shall 
have the right to deduct it out of the rent. 38 Geo. ITT. 

Perr Cerra. Judgment reversed. 
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JAMES SLOAN, ADMINISTRATOR v. CYRUS STANLY ET AL, 


1. Where an execution is about to be levied by a constable. the debtor, 
if he has personal property, must show it. and if he does not the 
officer commits no wrong by levying on the land in the first 
instance. 

2. So, if it does not appear that the officer kuew of the existence 
of the personal property, he is justifiable in levying on the real 
estate. 

3. If an interlineation appears on the face of an officer’s return, and 
there is no evidence to show when it was done, the court will 
presume that it was done before the return was made, when the 
officer had authority to alter his returi. 


AppEaL from the Superior Court of Law ot GtILForp, at 
Special Term in July, 1850, Dich, J.. presiding. 

This case was submitted to the court on the following facts: 

On 4 August, 1848, Aaron Mendenhall, as executor ‘of Moses 
Mendenhall, deceased, sued out four different warrants against 
one Israel Stanly, which were all returned before a magistrate, 
and judgment granted on 8 September, 1848, uinounting in all 
to about the sum of $450. Executions were issued on the 
same day, and levied on two tracts of land, and the levies (628) 
were returned to November Term, 1848, of Guilford 
County Court. After the levies aforesaid, and before Novei- 
ber Term, 1848, Israel Stanly, the defendant, died. At Febru- 
ary Term, 1849, the heirs at law of said Stanly were made par- 
ties defendants. At February term the court erdered the lands 
to be sold and vendition? exponas to be issued, frem which order 
the heirs of Israc] Stanly appealed to the Superior Court. 

After the cases aforesaid were in the Superior Court Aaron 
Mendenhall died, and administration de bonis non cn the estate 
of Moses Mendenhall was granted to James Sloan, the present 
plaintif. In the Sunerior Court the plaintiff mov ed for a con- 
firmation of the order of ihe oe Coa which motion was 
opposed by the defendants: Because the judgments were 
void, having been, as the rn alleged, Ee, up more 
than thirty days after the date of the warrants. 2. Because the 
defendant had personal property which ought to have been 
levied on, acad of the land. 3. Beeause the levies were fraud- 
ulent, and were interlined by the constable after they had been 
returned to court. 7 

As to the first objection made by the defendants, the court 
was of opinion that the first levy, if made on 8 September, as it 
purported to be, was good, for by excluding 4 August, the day 
of the levy, and excluding five Sundays. 8 September would be 


427 


IN THE SUPREME COURT. [33 


SLOAN v. STANLY. 


the 30th day. As to the second objection, 1t appeared in evi- 
dence that, at the date of the levy, Israel Stanly had personal 
property to the amount of $350 or more, but 1t was admitted 
by the defendant’s counsel that he had not personal property to 
discharge the whole of the said judgments, and there was no 
evidence tending to prove that the constable was requested by 
tanly to levy on the personal property, or that the con- 
(629) stable knew of the existence of the personal property. 
Tt was also proved and admitted that Israel Stanly, on 
28 September, 1848, conveyed the whole of his personal property 
in trust to secure other creditors. 

As to the second objection, the court was of opinion that the 
constable was authorized to levy on the land, because the per- 
sonal property was not sufficient to discharge the four judg- 
ments, and therefore the levies were not void. 

As to the third objection, it appeared by inspection of the 
levies that the words, “goods and chattels,” were interlined in 
each of the four levies, in a different colored ink. The clerk of 
the County Court was examined; he stated that he could not 
say whether the levies were now different from what they were 
when they were first returned to his office; that after the papers 
were first returned to his office the constable once or twice (by 
the consent of the clerk) took the papers to counsel, and re- 
turned them again to the office. The defendants then proved 
by a witness that on the day Israel Stanly was buried, he (the 
witness) informed the constable of his death. The constable 
remarked that he ought to have been there, and levied before 
his death. The court, being of opinion that the defendants 
failed to prove that the levies were interlined after they had 
been returned to court, and had also failed to prove that the 
levies were made after the death of Stanly, therefore ordered 
and adjudged that the order of sale made by the County Court 
be confirmed, and that a procedendo issue to the County Court; 
from which orders the defendants prayed for and obtained an 
appeal to the Supreme Court. 


Morehead and Muller for plaintiff. 
No counsel for defendants. 


(630) Nasu, J. We have examined the exceptions filed 

against the opinion of the judge who tried the cause, 
and concur with him in his judgment. The first objection is 
founded, we presume, upon section 7 of the act of 1836. Jt 
directs that “all warrants issued by a justice of the peace shall 
be made returnable on or before thirty days from the date 
thereof, Sundays excepted, and not after,” ete. The warrant in 
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this case literally complies with the act. It is directed “‘to any 
lawful officer to execute and return within thirty days, Sun- 
days excepted.” The exception is that the judgment is void 
because it was rendered or entered up more than thirty days 
after the date of the warrant. Looking to the substance, and 
not simply to the language, and the objection is that the war- 
rant was returned after the expiration of the time designated 
in the act, and the judgment was then rendered. The warrant 
was dated on 4 August, 1848, which was Friday, and the judg- 
ment obtained on 8 September. Supposing that a judgment 
obtained before a magistrate, on a warrant returned after the 
thirty days, as stated in the act, be void, the question does not 
arise here; because, by allowing the four Sundays in August 
and the one in September, the warrant was returned on the 
30th day. 

The second objection is that the defendant in the execution 
had personal property which ought to have been levied on, and 
not the land. The case shows that, at the time the judgment 
in this case was obtained, three others were given against the 
present defendant in favor of this plaintiff, amounting in the 
whole to $150. Executions were issued upon all of them, at 
the same time, and all placed in the hands of the same officer; 
and all of them were levied at the same time. The defendant 
in the executions had personal property, but not to an amount 
sufficient to satisfy them. ‘The personal property was not shown 
to the officer, nor did he know of its existence. The act 
of 1836, Rev. St., ch. 62, sec. 16, expressly recognizes (631) 
the personal property of a debtor as the primary fund 
for the satisfaction of a justice’s execution; nor is the officer 
at liberty to levy it on the land, but when no goods and chattels 
are to be found, or not a sufficiency to discharge tt. This pro- 
vision is for the benefit of the debtor, and when an officer is 
about to make a levy, if the debtor has personal property and 
wishes to save his land, he must show it. If he does not, the 
officer commits no wrong by levying on the Jand in the first 
instance. The fact, however, disclosed by the case, that the 
officer did not know of the existence of the personal property, 
or, what is the same thing, that there was no evidence to prove 
that he did know it, is decisive of this objection—he could not 
levy on that of whose existence he had no knowledge. More- 
over, no possible injury could arise to the defendant in the execu- 
tion or to his heirs, as the former had, before the return of the 
execution, conveyed away, by a deed of trust, all his personal 
property to secure debts of a greater amount than it was worth. 

The third exception is that the levy was fraudulent and inter- 
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lined after it came to court. The fraud consisted in the alleged 
fact that, after the levy had been returned to court, the officer 
had altered his return by interlining the words “for the want 
of goods and chattels.” There is nothing in the case to show 
when those words were interlined, whether before or after the 
return of the levy. The constable is an officer whose official 
returns are made on oath; and as, before he makes his return, 
he may alter it in any manner he pleases so as to present the 
truth, we are bound in common charity and justice to presume 
in this case the alteration was made at the time when he could 
legally make it. 
(632) In what the fraud consists of which the defendant 
complains, beyond the interlineation, we are not posi- 
tively informed. We gather, however, from the close of the 
judge’s opinion that it was in the alleged fact that the levy was 
made after and not before the death of Israel Stanly, the father 
of the defendants, and against whom the judgment was obtained. © 
The case discloses no evidence showing that the levy was ante- 
dated. ) 
We coneur with his Honor in the view which he took of the 
case, and that there is no error in the proceedings in the County 
Court. The judgment is affirmed, and a procedendo will issue 
to the County Court of Guilford. 
Per CurIaM. Judgment accordingly. 


Crted: Stancill v. Branch, 61 N. C., 308. 


a --e 


Norre.—There were three other cases, at this term. between the same 
parties, in which the same judgment was rendered. 


JOSEPH BYNUM et at. v. MARK BYNUM Et At. 


1. Although it be not error to refrain from giving instructions, un- 
less they be asked for, vet the judge, when he does give instruc- 
tions, either of his own motion or at the party’s, should give 
them in such a way that thev be not in themselves erroneous, or 
so framed as to mislead the jury. 


2. In order to satisfy that part of the law which requires the at- 
testation of subscribing witnesses to a will to be in the presence 
of the testator, it is sufficient if the attestation be in the same 
room in which he is. provided it be not done in a clandestine, 
fraudulent way, which would not be in the party’s presence. 

8. Where two persons agree to make mutual willis, 7 would seem 
that bad faith in the one. either in not making his will or in 
eanceling it after it was made, will not prevent the probate of 
the will of the other party. 
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AppeaL from the Superior Court of Law of Ranpoirn, at 
Spring Term, 1850, Battle, J., presiding. 

This is an issue of devisavit vel non, upon a script (633) 
alleged to be the last will and testament of Martha Ward, 
deceased. It bears date 13 July, 1833, and has two subscribing 
w itnesses, W. J. Fuller and W. ‘Gates ‘and i gives to Nathaniel 

Yard, one of the brothers of Martha, her half of a tract of land 
pian they lived, containing 670 acres, 8 slaves, a bed and 
furniture, and all her other property. She died in 1834, and 
Nathanicl Ward then obtained probate in common form. But 
in 1848 some of the next of kin and heirs, who were infants at 
the probate, obtained an order for re-probate, under which the 
present Issue was made up. 

Evidence was given that Martha Ward and her brother Na- 
thaniel (neither of whom had ever been married) lived together 
for many years and worked their property in common; and 
that there was some agreement between them that the longest 
hver should have the w vhole. At the date of the paper she was 
about sixty years of age. Fuller, one of the subscribing wit- 
nesses, deposed that Martha Ward had mentioned to him that 
she wished him to do some business for her, and that some time 
afterwards Nathaniel came for him and said that he wanted 
him to go and do some business for him and his sister Martha; 
that he went to their house, and at the request of Nathaniel he 
then wrote his will, giving all his property to Martha; that he 
thought, but was not certain, Nathaniel then requested him to 
keep his will; that Martha Ward was very sick and in bed, and 
that he then prepared a table near the head of the bed, in which 
she was lying, and there wrote her will; that Nathaniel was 
present when Martha made her will, and assisted in giving him 
the names of her negroes; that, after he had finished the writ- 
ing, he read it over to her, and she was raised up in bed and 
sioned it, and then laid down again, and he and Gates sub- 
scribed it, as witnesses, at the table at which it had been written, 
which was about two or three fect from the bed; that she 
could see the table and the witnesses, while they were (634) 
subscribing, but that he was not cer tain, from the posi- 
tion In which she was lying and of his arm, while he subseribed, 
that she could see the paper at that time; and that he thought 
another paper might have been substituted for that she siened 
without her knowing it; that Nathaniel then left the house, and 
Martha exclaimed, “ ‘Oh! sisters Betsy and Polly,” and began to 
weep; that as he was leaving the place, after doing the business. 
he saw Nathaniel in the vard, and he asked him for his will and 
he gave it to him, and never saw it afterwards, though he had 
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several times looked over the valuable papers in Nathanicl’s 
pocketbook; that he kept Martha Ward’s will until her death, 
and that she had capacity to make a will. The other witness, 
Gates, deposed that he was present when Fuller wrote the script. 
and that it was written at a table within two or three feet of 
the head of the bed in which Martha Ward was lying, very 
sick; that she was raised up, and Fuller held her hand while 
she signed the paper, and that Fuller and he then signed as 
subscribing witnesses at the same table; that, while they did 
so, Martha could see them, but he was not certain that, from 
the position in which she lay, and of his arm, she could then 
see the paper, and he thought another might have been substi- 
tuted without her knowing it; and that, though very sick, she 
had sufficient testamentary capacity. 

Another witness deposed that, one or two years after Martha’s 
death, he saw, in Nathaniel’s possession, a paper purporting 
to be a will, with two subscribing witnesses, one of whom was 
the said Fuller and the other he could not recollect, and that 
Nathaniel took 1¢ up and spoke of his sister Martha, and wept. 

The court instructed the jury that, as to the formal exeeu- 
tion of the script, it was not necessary it should be proved that 

the party deceased actually saw the paper at the time 1t 
(685) was subseribed by the witnesses; but 1t was necessary she 

should be in such a situation that she could sce it if she 
wished ; and that if the jury believed she could not sce it at that 
time, it was not subscribed in her presence, within the meaning 
of the law. And the court further instructed the jury that if 
Nathaniel Ward indueed his sister Martha to make a will in 
his favor by making his mm her favor, and intended at the tine 
to destroy his as soon as he obtained hers, and he did destroy it 
in her lifetime, it would be such a fraud in procuring the seript 
as rendered it a nullity. 

The jurv found against the seript altogether. The pro- 
pounder then moved for a venire de novo, because the seript, 
according to the evidence, was so subscribed in the presence of 
the party as to make it a good will to pass the real estate, and, 
at all events, if was sufficient to pass the personalty; and be- 
cause there was no evidence to be left to the jury that there was 
any such fraud as that supposed in obtaining the seript, and 
that, if there were, it would not invalidate it as a will. The 
eourt refused the motion, and stated as a reason for doing so, in 
respect to the paper as a testament, that, though the counsel for 
the propounder insisted in general terms before the jury that 
the seript was properly executed, and read it throughout, yet 
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he did not particularly call the attention of the court to the daie, 
nor to the distinction between its execution as a will disposing 
of realty and personalty. 


Miller, McRae and Kelly for plaintiffs. 
Haughton, Mendenhall and W. H. Haywood for defendants. 


Rurrix, C. J. As the paper was executed before 1840, at- 
testation was not necessary to its validity as a will of person- 
alty; and probably the presiding judge would not have allowed 
a mistake of that kind—arising from a mere slip of his 
memory or attentlon—to prejudice the party, and would (636) 
have granted a new trial, but for the desire to have the 
litigation put into a way to be terminated by having the other 
points decided. The Court thinks, however, that the pr opounder 
could not only ask for a new trial, but he is entitled to a venire 
de novo for error in that part of the instructions. The pro- 
pounding of the script, as disposing of both kinds of property, 
and reading it through to the court and jury, and insisting in 
the argument that it was well executed to all the purposes in- 
volved in the issue, it would seem, sufficiently presented the dis- 
tinction between the execution of ‘wills and testaments, in 1833, 
to make it incumbent on the court to inform the jury of the dis- 
tinction, if the judge undertook to give any instructions at all 

on the points of attestation and execution. \lthough it be not 
error to refrain from giving instructions unless they be asked, 
yet care must be taken, w hen the judge thinks it proper, of his 
own motion or at the party’s, to give them, that they be not in 
themselves erroneous, or so framed as to mislead the JUEV: 
Such care was not taken here: for the instrnetion given, un- 
accompanied by anv qualification or explanaticu, may hare left, 
and probably ‘did leave, the jury are the impression that 
attestation in the presence of the party was requisite to give 
validity to the paper for anv purpose, and may have prevented 
it from being sustained as a testament. 

’ But, upon other points. the Court also deems the directions 
erroneous, considered in reference to the evidence on which they 
were elven. Tt js true, the terms, “in the presence” and “within 
view,” are considered generally synonvmous. because the sight of 
the testator is the best means of preventing the fraud within the 
provinee of the act. But they are not perfectly so; for a blind 
man may make a will. Besides, as the court here said, 

actual view is never necessary, but it is sufficient if the (637) 
party might see the witness attest, though in a different as 
well as in the same room. For, if actual sight were requisite, 
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it would vitiate a aall: as was mentioned in Sheers v. Glasscock, 
1 Salk., 688, if a man did but turn his back or look off, though 
literally present by being at the spot where the thing was done. 
But when the witnesses attested i in the same rcom in which the 
testator was lying in bed, it was good, though the curtains of 
the bed were closed; because it was in his power to see them, 
a therefore it was construed to be done in his presence. Davy 
Smith, 1 Salk., 395. It is not, therefore, the feasibility of 
sinning another paper which will avoid the attestation, when 
all passes in the same room, so that the party has opportunity 
of watching for him or herself ; for under those circumstances 
the attestation 1s prama facte good. {t 1s true, it is not to be 
taken to be conclusively good. The Chancellor in Longford v. 
Eyre, 1 Pr. Wms., 740, stated that the bare subscribing by the 
witnesses in the same room did not necessarily imply | it to be 
in the testator’s presence; for it might be in a corner of the 
room in a clandestine, fraudulent way, which would not be in 
the party’s presence. Yet in that case it was held the attesta- 
tion by the witness in the samme room, by the request of the 
party, could not be fraudulent and was sufficient. Those cases 
seem ‘to be full authorities for holding that this attestation, 
bemg done openly and without any clandestine appearance 
about it, but in the same room with the testatrix and within 
two or three feet of her, when she had her senses and nothing 
intervened between her and the witnesses, is good under the 
statute. It was done both literally and substantially in her 
presence, which 1s the safeguard provided by the law, and must 
be enough, though it may not exelude all possible chance of 
Imposition. 
The Court is not prepared to adopt the proposition respect- 
ing the supposed fraud of the brother in procuring this 
(688) will and then destroying his own. No case is found like 
it. There was no misrepresentation of any matter of fact 
then passed or supposed to be existing. If it be supposed there 
Was an agreement for mutual wills, it 1s net seen how the va- 
lidity of the sister’s will could be impeached upon the bad faith 
of the brother in canceling his. If he agreenient was in a form 
to render it valid, its performance could be enforced specifically 
by the sister had she survived. But she died first, and the de- 
struction os the brother’s will became immaterial, because it 
could not have operated if it had not been destroyed. Tf there 
was no valid contract between them, then each knew that the 
intended bounty by will depended upon the pleasure of the 
other in revoking or not revoking his or her will. So that, look- 
ing at it in any light, it is not seen how the supposed conduct of 
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the brother could have rendered the sister’s will a nullity, sup- 
posing it to be in other respects valid; as the preservation of 
her will would only argue that she meant to carry out her en- 
gagement in good faith at all events, or that she had not changed 
her mind as to the object of her bounty. But there may, possi- 
bly, be more in it than strikes one at the first blush, and, as its 
decision is not necessary to the determination of this ease, the 
Court declines the decision of it. For, supposing the law to be 
as laid down to the jury, there was not evidence, as we conceive, 
to the facts necessary to raise the point. It was but a remote 
inference from the evidence, that the sister, then aged and sup- 
posed to be in evtremis, was induced to make her will in con- 
sideration of one in her favor by the brother. But admit that 
she may have been, there is no evidence that the brother con- 
templated, at the time, the destruction of his, nor that he did 
destroy it in her lifetime. His omission to produce it on the 
trial, fourteen years after her death (which rendered it nuga- 
tory by the lapsing of the gifts), can authorize no inference 
against him. Of course, no reliance is placed on the 
testimony of the witness who speaks of seeing a will in (639) 
Nathaniel’s possession a year or more after Martha’s 

death; because, as stated, he does not speak of it as purporting 
to be the will of the brother or of the sister, nor whether he 
knew the handwriting to the signatures, nor whether the paper 
was & Copy or orl iainal, Indeed, that is evidence on the other 
side; whereas this question depends upon the defect of proof, 
by the caveators, of the fraud, which they allege and must 
establish. Thev offered no evidence to it but that of Fuller, and 
that 1s entirely deficient. He was under an impression, though 
not certain, that when Nathaniel executed his will he asked hin 
to keep it—whether in the presence or with the knowledge of 
the sister, he does not intimate; and he said that, as he was 
leaving the house, Nathaniel got the will from him, and he 
never saw it afterwards, though he had examined the ‘valuable 
papers in Nathaniel’s noekethaok. Tt is sinoular, if any such 
understanding existed as to mutual wills to be kept by the wit- 
ness, as is supposed, that such an immediate violation of it 
should not have made a permanent impression on the witness, 
and, indeed, that he had not communicated it to the sister. Bur, 
oy erlooking that, the observation is obvious that the witness 
does not state that Nathaniel kept all his valuable papers in his 
pocketbook, or that he professed to submit all of them to his ex- 
amination, or, especially, that such examination occurred dur- 
ing Martha’s life, which is the essential point. There is, in 
truth, nothing relevant to this matter, but a vague impression 
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on the mind of the witness that Nathaniel asked him to keep 

his will, and subsequently, on the same day, he took it into his 

own keeping; which affords no clue to an existing intention to 

destroy if, or to its actual destruction then or at any time in his 

sister’s lifetime. The case was, therefore, left to the jury to 
draw an inference of fraud against the party, without 

(640) any evidence that could in law or reason sustain the 1n- 
putation. 

Per Crrtam. Judgment reversed, and a venire de novo. 


Cited: S. v. Cardwell, 44 N. C., 249; Pinner v. Pinner, vb., 
477; Shelfer v. Gooding, 47 N. C., 184; 8S. v. Noblett, 1b., 429; 
Corneltus v. Cornelius, 52 N. C., 596; 8. vr. Austin, 79 N. C., 
627; Burton v. R. R., 82 N. C., 509; Prerce v. Alspaugh, 83 
N.C., 261; Burton v. R. B., 84 N. C., 197; S. vo. Nicholson, 85 
N. C., 549; Branton v. O’Bryant, 93 N. C., 104; Pollock v. 
Warwick, 104 N. C., 642; Lee v. Walliams, 111 N. C., 205; Bur- 
ney v. Allen, 125 N. C., 318, 19, 22; Jarrett +. Trunk Co., 144 
N. C., 301; fn re Bowling, 150 N. C., 515. 
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1. The degree of care to be taken of a hired slave does not differ 
from that required as to other things. 


2. It is erroneous to leave the question of due care to the jury, since 
it is the province and duty of the court to advise them on that 
point, supposing them to be satisfied of certain facts. 


. Ordinary care is that degree of it which, in the same circumstances, 
a person of ordinary prudence would take of the particular 
thing, were it his own; and it will differ much, according te the 
nature of the thing, the purpose for which it was hired. and the 
particular circumstances of risk under which a loss occurred. 

4. If an owner hire out his slave for a particnlar purpose, it is to be 

understood he is fit for it, and, therefore, he may be set to that 

service, and kept at it, in the way that is usual. If there be 
risks in such service, it is to be presumed the owner must have 
foreseen them and provided for them in the hire. 


Appeat from the Superior Court of Law of Sranty, at 
Spring Term, 1850, Settle, J., presiding. 

The declaration states that the plaintiff hired to the defend- 
ant a negro slave between the ages of ten and twelve years, for 
the term of one vear from. ete., with permission to the defend- 

ant to employ the slave in driving a horse attached to a 
(641) whim at a certain gold mine belonging to the defendant, 
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and that the defendant undertook and promised the plain- 
tiff to take ordinary care of the said slave during the term; 
and that the defendant, not regarding his understanding afore- 
said, wholly neglected and refused to take ordinary care of the 
said slave, and “by means of the negligence and improper con- 
duct of the defendant, the said slave, while in the en:ployment 
aforesaid under the defendant, during the term and year atore- 
sald, viz., on, ete., fell into the shaft cf the said gold mine, the 
same being 160 feet deep, and was killed and wholly lost to the 
plaintiff, to the dainages, etc. Plea, not guilty. 

On the trial the plaintiffs gave evidence of the hiring, as 
stated in the declaration, and that the negro was of the age 
specified; that on a day in the month of January the slave was 
put to driving the horse to the whim of the defendant’s gold 
mine, at about 9 o’clock in the evening, with orders to continue 
the driving through the night until the next morning, under 
the directions of a young man, who was about nineteen years of 
age and was employed as lander, as he is called, at the mouth 
of the mine or shaft. That the whim was about 10 feet from 
the mouth of the shaft or pit, which was 160 feet deep, and at 
the surface 8 feet long and 4 feet wide. That the negro boy 
did not have an overcoat, but was allowed to warm himself at 
a fire, which was kept up about 244 feet from the mouth of the 
shaft; that upon one occasion, when he went to warm, which 
Was just before daylight in fie morning, and when it was dark, 
the lander called to him and directed him to start his horse, 
and the boy, being drowsy, in attempting to go to his horse fell 
into the pit and was killed. 

The defendant then offered evidence that he employed a 
negro boy of his own, and his son, who were about the same 
age with the hired boy, in the same service to which the 
plaintift’s slave was put; which was objected to on the (642) 
part of the plaintiff, but admitted by the court. 

His Honor, therefore, charged the jury that the defendant 
was bound to ordinary care of the hired boy; that his having 
employed his own son and slave in the same way with the plain- 
tif’s negro was not a rule or standard by which they should 
measure the care the defendant ought to have taken of the 
plaintiff’s slave; because, if he did not take due care of his own 
family and property, that was no reason why he should not be 
chargeable for want of taking care of the slaye he had hired. 
The court then left it to the jury to say whether the defendant 
had used ordinary care or not. There was a verdict for the 
defendant, and from the judgment the plaintiff appealed. 
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Strange for plaintiff. 
Dargan for defendant. 


Rurrin, C. J. The decree of care to be taken of a hired 
slave does not differ from that required as to other things; and 
it was correctly so held on the trial. Indeed, the declaration 
lays the defendant’s undertaking to be for ordinary care of the 
slave, and that the loss arose from the want of due care. It 
was, however, erroneous to leave the question of due care to the 
jury, since it is the province and duty of the court to advise 
them on that point, supposing them to be satisfied of certain 
facts. Biles v. Holmes, ante, 16. Therefore the judgment 
would be reversed if the verdict did not appear to be what it 
ought to have been if the court had given the proper direction. 
For, supposing all the evidence to be true—and as to that there 
was no dispute—it did not establish, we think, a want of due 
care in the defendant. The jury therefore judged rightly, and 

their decision ought not to be disturbed. 
(643) Ordinary care is that degree of it which in the same 

circumstances a person of ordinary prudence would take 
of the particular thing were it his own. It is manifest that 
it may differ very much according to the nature of the thing, 
the purpose for which it was hired, and the particular cir- 
cumstances of risk under which a loss occurred; a coach, for 
example, is not kept like a casket of jewels. So, a slave, being 
a moral and intelligent being, is usually as capable of self-pres- 
ervation as other persons. Hence, the same constant oversight 
and control are not requisite for his preservation as for that 
of a lifeless thing, or of an irrational animal. Again, if an 
owner let his slave for a particular purpose, it is to be under- 
stood that he is fit for it; and therefore he may be set to that 
service and kept at it in the way that is usual. If he hire him, 
for instance, as a mariner upon a sea voyage, it is implied that 
he is to do the duty of a sailor. The ship’s master, therefore, 
does the owner no wrong and evinces no want of due care by 
sending him for a useful purpose to the masthead, though it 
happen that from want of experience or a steady head, he fall 
and be hurt. If, indeed, he were sent aloft in a tempest and 
forbidden to use the common means of security by lashing him- 
self to the mast or rigging, that would make a difference. But 
surely the omission to give the slave particular instructions to 
use those ordinary means of preservation could not render the 
bailee liable, as for culpable neglect; since every one would 
confide in his understanding and disposition to take care of 
himself, as a sufficient guaranty for his using the ordinary pre- 
cautions against the danger naturally incident to the service. 
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Moreover, the owner must have foreseen those risks and pro- 
vided for them in the hire. These considerations tend to the 
conclusion that the defendant here would not be lable if the loss 
had arisen from a cause naturally connected with the employ- 
ment for which the slave was hired. For it seems cer- 

tain that the plaintiff knew that the whim at which his (644) 
slave was to work must be within a few feet of the mouth 

of the shaft, and, from the depth of the shaft, that the opera- 
tions of drawing off the water and raising the ore must go on 
night and day, and, of course, that the mouth of the shaft would 
not at any time be closed. The hazards of working near the 
open shaft, and in the night as well as the day, were the known 
hazards of the service. Why did not the plaintiff warn the boy 
of his perils from those causes? Because he did not conceive 
there was the least necessity; and he ought not to complain that 
the defendant omitted directions which he thought unnecessary 
from himself. Unless the defendant, then, exposed the boy at 
an unreasonable time, or kept him at work for an unreasonable 
period, and the loss arose therefrom, he cannot be deemed neg- 
ligent. It is stated that the boy had no overcoat. But the 
state of the weather is not given, nor is it stated that he was 
not otherwise sufficiently clad. Indeed, his condition in that 
respect is not pretended to have been the cause of his death, or 
connected with it, saving only that he may have been thereby 
induced to go oftener to the fire, and it happened upon the final 
occasion when he went there that he fell into the shaft. But 
admit that the boy would not have met with the fate he did but 
for going to the fire, or if the fire had been in a different situa- 
tion, yet it cannot be deemed gross negligence not to forbid the 
boy to go to the fire where it was, or not to have one in a dif- 
ferent situation. The fire was between the boy and the lander, 
whose station is at the mouth of the shaft; and it is not stated 
that such was not its usual position, or that it was not a proper 
one. Apparently it was the most proper. It was there equally 
convenient to the lander and the driver of the horse, and, in 
fact, it was, by its light, a better protection to the slave against 
accidentally stumbling into the shaft, as he passed near its 
mouth at every round on which he followed the horse, 

than if it had been in a different direction. There was (645) 
no such extraordinary hazard to the boys who worked 

the whim, in going to the fire where it was, as to have induced 
the defendant to forbid them or to use anv uncommon precau- 
tions, or give any particular instructions; for example, to keep 
that fire so as to give a light, or to make the fire in another 
place. It could not have been anticipated that the boy was 
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running any risk of falling into the shaft, which his own intelli- 
gence, at his age, would not prompt and enable him to avoid, 
considering him, as we must, as possessing the ordinary degree 
of intelligence and instinct of self-preservation of persons of 
his age and class. Then as to the time of making the boy per- 
form this service—that is, at night. As has been observed, it 
is to be inferred that the wark could not be stopped during any 
part of the twenty-four hours, without much loss; and that, in 
fact, it was the course of the business to keep at work. It is in 
that point of view that the evidence as to the employment of 
other hands in the same service, and for the night as well as 
the day, was relevant and proper, not as excusing gross neglect 
as to one by a similar neglect as to others, but as establishing 
the usual and necessary duties of the employment, and as tend- 
ing to establish the safety with which it was attended, when 
pursued by others of no more years or discretion than this lad, 
without any particular supervision. Some one had necessarily 
to perform this service at those times. Therefore it was not 
unreasonable, prima facie. It is not to be collected from the 
case that the slave had been worn down by labor so protracted 
as would ordinarily overcome persons of his age and condition 
by fatigue and heavy drowsiness, so as to deprive them of con- 
sciousness and the power of self-control. On the contrary, we 
understand that this boy took his rest through the day, as it 
is stated that in the evening he commenced his duty for the 

night—there being three of them, who performed the 
(646) task among them, and probably by turns. We cannot 

say that was unreasonable; at least, not so in its bearing 
on the point now under consideration, namely, as ordinarily 
disqualifying a boy like this for taking care of his life by avoid- 
ing the shaft, as with his senses about him he would do, and 
thereby making 1t incumbent on a bailee, as an act of ordinarv 
care, to stop him from work, or appoint a superintendent to 
keep him away from the shaft. Jf the defendant had, for ex- 
ample. sent the boy down the shaft. considering his inexperience 
and timidity, it would, doubtless, have been gross negligence 
not to provide against the accident of his falling, by making 
him fast to the bucket or chain. But with eommon bodily 
vigor and ordinary intelligence the boy was capable, after the 
repose of the dav, of doing his business on the surface of the 
ground for the night, though near the shaft, without any prob- 
able hazard of getting into it; and, in the same degree, the vig- 
ilance of the defendant over his safety might be relaxed with- 
out exposing him to the imputation of negligence, much less 
gross negligence. The truth is, the event could not have been 
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reasonably apprehended, and was not likely to result from the 
service, nor had any natural connection with it. No one could 
suppose that the boy, knowing the place and its dangers, would 
imeur the risk of stumbling into the shaft by not keeping wide 
awake. It was his misfortune to resemble the soldier sleeping 
at his post, who pays the penalty by being surprised and put 
to death. The event is to be attributed to one of those mis- 
chances to which all are more or less exposed, and not, in par- 
ticular, to the want of care by the defendant. 


Cited: Hathaway v. Hinton, 46 N. C., 246; Brock v. King, 
48 N. C., 48; Couch v. Jones, 49 N. C., 407; Woodhouse v. 
McRae, 50 N. C., 2; Swann v. Brown, 51 N. C., 152; Haden v. 
Rh. #., 538 N. C., 365; Bryan v. Fowler, 70 N. C., 597; Pleasants 
e. R.B., 95 N. C., 203; Emry v. B. R., 109 N. C., 592; Meller 
te. R. #,, 128 N. C., 28. 


(647) 


THE STATE v. JOHN JOHNSON. 


1. Where a charter has been granted for a turnpike road and the 
road opened. the County Court has no right to convert it into 
a public road. unless the charter has been duly surrendered or, 
from a nonuser for twenty vears, a dedication to the public may 
be presumed. 

2. Even in such case the road can only be made a public road in the 


manner prescribed by the act of Assembly. The mere appoint- 
nent of an overseer will not be sufficient for that purpose. 


AprEat. from the Superior Court of Law of Yancey, at 
Spring Term, 1850, Battle, J.. presiding. 

The defendant was indieted as an overseer of a pubhie road 
for not keeping the same in repair. 

Upon the trial, the jury found the following special verdict : 

That there is a public yoad leading from the eounty of Burke 
through the county of Yancey to the Tennessee line, and that 
the same has been used by the citizens for the space of nincteen 
years; that said road was made by Isaac T. Avery, in 1829, by 
virtue of a charter granted him by the Legislature of North 
Carolina in 1827 and 1828, which charter authorized said Avery 
to erect tollgates on said road when completed, and exact toll 
from persons traveling the saine; that gates were put up and 
tolls collected for the first four vears, but for twelve vears past 
the gates have been removed and no tolls taken: that the said 
Avery was willing and desirous to surrender said road to the 
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(648) county, it being an expense to him, and wished overseers 
appointed by the County Court for the purpose of keep- 
ing the same in repair; that application was made to the 
County Court by citizens of the county to appoint overseers 
over said road; that overseers were appointed accordingly, and 
oe allowed to work said road; that the present defendant 
as appointed overseer over part: of said road, a distance of 
hee six miles; that the land over which the said road passes 
belongs to the said Avery; that his hands, together with other 
persons, were allotted by the court to work under the defendant 
as overscer; that the said Avery acquiesced in the said appoint- 
ment and allotment of hands, and his hands worked under the 
said defendant as overseer by the consent and approbation of 
the said Avery; that a part of the said road, leading from Burke 
County to the Tennessee line, passed over land “belonging to 
other persons; that the defendant was duly notified of his ap- 
pointment ; that he has failed to keep the said road over which 
he is overseer in good repair, but suffered the same to become 
ruinous, miry, and in great decay, for want of due reparation 
and amendment. But whether upon the whole matter afore- 
said the said John Johnson be guilty of the misdemeanor in said 
indictment specified and charged upon him, the said jurors are 
ignorant, and pray the advice of the court thereupon, and if, 
upon the whole matter aforesaid, it shall appear to the court 
that he is guilty of the misdemeanor in manner and form as 
charged in the bill of indictment, the jury find him guilty; 
otherwise, not guilty. 

The court being of opinion against the defendant, it was 
ordered and adjudged that he pay a fine of $5. With which 
judgment the defendant being dissatisfied, prayed an appeal to 
the Supreme Court, which is ‘granted. 


-lttorney-General for the State. 
.Lvery for defendant. 


(649) Parson, J. Baker v. Wilson, 25 N. C., 168, settles 

this case. There, certain engineers in the service of the 
United States had surveyed and marked out the line of a road 
contemplated to be made by the Federal Government. The Gov- 
ernment abandoned the road, and the County Court of Yancey, 
availing itself of the survey and location which had been made, 
passed an order that the plaintiff, Baker, oversee the road from 
the top of the mountain, ete., and assigned hands, among others, 
the defendant, who refused to work, and was warranted for the 
penalty. The court decided in his favor, on the ground that the 
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road had not been established, according to law, a common pub- 
le highway which the inhabitants were bound to keep up. 
Gaston, J.: “Our laws are explicit in requiring no new road 
shall be laid out but by a judgment of the court upon notice and 
a petition filed, and allows an appeal by any persons dissatisfie< 
with the judgment. Rey. St., ch. 104, and sees. 2 and 3. These 
provisions would be substantially annulled if the mere appoint- 
ment of an overseer and assigninent of hands to a supposed road 
were to be held, per se, a judicial determination that a public 
road be laid out, when none before existed. Such an order may 
be proma facte evidence of the existence of the road, but it is 
competent for the inhabitants when sued for refusing to work, 
or for the person appointed overseer, when indicted for not put- 
ting the road in order, to show that there is no such road to be 
made or repaired.” 

The defendant is indicted as an overseer for neglecting to 
keep the roadin repair. He says there is no such common high- 
way, and that the order in the County Court was void and of 
no effect. The facts are that, in 1827, the Legislature author- 
ized certain commissioners to lay off a road, which road was 
vested in Colonel Avery for twenty-five years, he undertaking 
to make and keep it in repair for and during that time, in con- 
sideration of the exclusive privilege conferred on him of 
taking tolls and owning it as a turnpike road. The road (650) 
was accordingly made and gates erected and toll received 
for some four years, when Avery threw open his gates and 
allowed any one to travel along it who chose, and he expressed 
a willingness that the county ‘might take it as a county road, 
This state of things continued for about twelve vears, when the 
County Court, without a petition being filed and notice given 

as the statute requires, made an order appointing the defendant 
overseer, and assigning hands. 

We agree with the defendant, that this was not a common 
pubhe highway which the inhabitants are bound to keep in re- 
pair. It was chartered and originally made as a turnpike, and 
it has not been changed into a common county road by any such 
proceeding as the law requires. Avery, by nonuser, has sub- 
jected his franchise to forfeiture; but it is not in fact forfeited 
and the right divested. That can only be done by judgment on 
si. fa.: on the same principle that an estate of land can only be 
defeated by force of a condition upon actual entry. There has 
been no surrender of the franchise; that conld only be with the 
consent of the Legislature, the grantor: and there has been no 
“dedication” of the road to the public. A dedication, like most 
other matters, can only be effectual with the consent of both 


445 


IN THE SUPREME COURT. [33 


STATE v. JOIINSON. 


parties. Avery we will suppose willing to make the dedication; 
still it has not been accepted by the proper authority, acting for 
and on behalf of the public; and admitting that had a petition 
been filed in the County Court, setting out a wish to dedicate, 
and praying that it might be established as a common public 
road, and due notice, with the right of appeal according to the 
statute, that the pr oceeding would have been effectual to make 
it a common public road, still that has not been done. And ad- 
mitting that if the public had used it as a road, and the County 

Court had so recognized it, by the appointment of over- 
(651) seers and hands to keep it in repair for twenty years, which 

is the shortest time, that there would then have been the 
presumption of a dedication: still, that hasnot been done. And 
so there has neither been an express nor an implied dedication. 
Several cases were cited as to the manner of dedicating streets, 
by laying off and settling lots in towns. Those cases have no 
bearing, because the manner of establishing county roads is ex- 
pressly regulated and provided for by statute. 

The case may be looked at in another point of view. The 
franchise has never been divested out of Avery. Suppose the 
defendant had gone on and put the road in good repair, and 
Avery had then erected his gates, as he might have asserted a 
right to do: it would have presented a strange state of things! 
Or suppose the solicitor had sent a bill of indictment against 
Avery for not keeping his road in repair, as he had undertaken 
to do, for the term of twenty-five years, and that and the present 
indictment were called for trial at the same time—a strange 
state of things would have again been presented; and vet, there 
is no question that Avery has, during all this time, been liable 
to an indictment. If he made a bad bargain or “missed his 
ealeulation,” he ought to have petitioned the Legislature to 
accept a surrender. 

It was probably expedient to have this road, provided those 
who used it would pay for making and keeping it in repair; 
but non constat that it 1s expedient to establish the road, if the 
labor of a sparse population is to be taxed to keep it up.” 

Per Curram. Judgment reversed and judgment for the de- 
fendant. 


Cited: Tarkington v. McRac, 47 N. C., 49; 9S. vo. Fisher, 117 
N. C., 739; 8S. v. Lucas, 124 N. C., 806. 


*NOTE.—For dissenting opinion of Nasu, J.. see post, 659-664. 
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JAMES C. TURRENTINE vy. THOMAS FAUCETT. 


1. Where a sheriff arrested a man on vu ce. sé. and committed him to 
jail, in custody of the jailer, and the prisoner escaped: Held, 
that without a bond of indemnity, the jailer was only bound to 
the sheriff for want of fidelity cr due care in the discharge of 
his duty. 

2, A sheriff has a right to tuke a bond from the jailer to indemnify 
him for ali losses to which he may be subjected by the escape 
of a prisoner while in custody of the jailer. 


AppraL from the Superior Court of Law of Oranee, at Fall 
Term, 1850, Manly, J., presiding. 

In this ease the following facts are agreed upon by the par- 
ties: That one Fleming was committed in due course of law, 
as a debtor in execution, at the instance of Boaz Adams in one 
case and of John P,. Mabry in another case, to the custody of 
James ©, Turrentince, the plaintiff, as the Sheriff of Orange 
County, and he delivered the said Fleming to the defendant 
Faucett, the jailer of said county; and he remained in close 
prison until the night of 1 November, 1844, when he made his 
escape by his own act, assisted by some one from the outside 
of the prison, by cutting through the iron bars of the win- 
dow, but without the knowledge or consent or actual neghgence 
of the defendant. The plaintiff was sued for an escape, as 
sheriff, in an action of debt, by both Adams and Mabry, who 
effected recoveries against him for their debts against Fleming. 
And on 30 August, 1849, he paid said Adams the amount of 

is judgment against him for a escape, V1z., $3,630.69, 
and for costs of said suit $71.43. And on 30 August, (653) 
1849, he likewise paid the said Mabry his said judgment, 
viz., $620, and for costs of said suit $80.82; that on the same 
day he paid to his own attorneys in the said two suits $310, 
and in expenses in attempting to arrest the said Fleming, $62.50 ; 
that the said Turrentine commenced an action of assumpsit for 
said escape against the said Faucett, as jailer, on 15 October, 
1847, in Orange Superior Court; and at March term of said 
court, in 1849, the said plaintiff was nonsulted therein, and 
judgment of the court was rendered against him; and that after- 
wards the said Turrentine, on 30 August, 1849, commenced the 
present action for the same cause of action against said Faucett. 
as jailer; that the said Faucett was jailer and the said Turren- 
tine sheriff on 1 November, 1844. when the said Fleming made 
his escape. Upon this state of facts the court was of opinion 
the plaintiff was not entitled to recover, and instructed the jury 
that, while the action was believed to be in time and net barred 
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by the statute, yet, upon the other plea, the plaintiff could not 
recover. There was a verdict in accordance with these in- 
structions. 

Rule discharged; judgment, and appeal. 


W. H. Haywood and J. H. Haughton for plaintiff. 
J. W. Norwood and J. H. Bryan for defendant. 


(654)  Pzarson, J. One Fleming, who was in jail under a 

capias ad satisfaciendum, escaped. The plaintiff was 
sued, as sheriff, and forced to pay a large amount to the cred- 
itors, and brings this action against the defendant, his jailer, 
and declares upon an undertaking to keep the said Fleming 
faithfully and securely, and on failure to indemnify and save 

the plaintiff harmless from all loss or damage. It is 
(655) stated in the case agreed that Fleming made his escape 

without the knowledge or consent or actual negligence 
of the defendant. 

The defendant by his counsel admits that there was an implied 
undertaking to keep the prisoner faithfully and diligently, but 
denies that the law implies an undertaking to keep safely or to 
indemnify. 

The judge in the court below so decided. To this the plain- 
tiff excepts. There is no error. 

For the plaintiff it is said the sheriff is by law bound to keep 
prisoners safely. The defendant, when he undertook to act as 
jailer, must be presumed to have done so with reference to this 
lability of his principal; hence, there is an implied undertak- 
ing on his part so to act as to prevent his principal from being 
subjected to loss, or, in other words, there is an implied. under- 
taking to keep safely or indemnify. 

For the defendant it is said the general rule is that agents, 
servants and bailees, where the contract. is for the benefit of 
both parties, are only hable for ordinary neglect. In the case 
of sheriffs, common carriers and innkeepers an exception is 
made; they are held liable as insurers, except against “the act 
of God and the king’s enemies,” upon the ground of public 
policy. This reason does not extend to their deputies, agents 
and servants. Therefore, the latter do not fall under the ex- 
ception, but stand under the general rule. 

The argument for the plaintiff clearly shows the expediency 
of taking a bond of indemnity (as sheriffs usually do). But if 
he neglects to do so, non constat the law will imply an under- 
taking to keep prisoners safe or indemnify. An undertaking 
to act faithfully and diligently is implied bv law. This the 
jailer is able to do, if he will. But when it comes to insuring 


446 


N.C.] DECEMBER TERM, 1850. 


TURRENTINE ¢.. PATCETT. 


that prisoners will be kept safely, and indemnifying against acts 
beyond the control of the jailer, and which do not fall within 
the reach of ordinary diligence, it is clearly a different 
question. This higher éblieaton which the law, from (656) 
motives of public play linposes on the superior, can 

only be imposed on the inferior by an express undertaking. 
Public policy is satisfied by holding the superior responsible. 
As between him and his jailer, the general rule applies, unless 
there be an express agreement to indemnify. 

To illustrate: a railroad company, as a common carrier, is 
bound to insure every article bailed to be carried, because public 
policy requires it, and it is presumed the rates are fixed in ref- 
erence not only to the trouble of carrying, but to this lability. 

This policy does not extend to the conductor of a train, and 
there is no presumption that he has undertaken a higher degree 
of responsibility than that which is imposed by the general rule, 
in the absence of an express undertaking to that effect in 
consideration of higher wages. So, although the company be 
chargeable, as a common carrier, he is not liable over, without 
proof of a want of ordinary care. 

It is suggested that if this habilty is not implied by law, it 
is unlawful to take a bond of indemnity, and such bond is void: 
and that the real purpose of taking these bonds is not to add 
to the hability, but to increase the security. 

It is against law to take a bond of indemnity and thereby en- 
courage or permit an unlawful act—as to give a stranger a key 
and free access to the jail. But an indemnity from the jailer 
is an inducement to make him more strict and vigilant in the 
discharge of his duties. Sheriffs have, for this reason, always 
been allowed, by bond or express undertaking of jailers and 
deputies, to raise the responsibility of the inferior to the same 
degree as that imposed on the superior. 

The practice of taking bonds has been so uniform that we 
have not been able to find a single ease like the present. 

There 1s, however, an old case, in a report of high author- (657) 
ity, which fully sustains our conclusion. Atterton v. 

Harward, Oroke Eliz.. 349. That was case by a baihff against 
a debtor for making his escape, whereby the ereditor recovered 
of the sheriff, and “he of the bailiff, on his assumpsit to save 
the sheriff harmless against all escapes; and so the bailiff sought 
to recover of the debtor for making his escape, by which tort 
he had been subjected to damage. Upon not guilty, it was 
found against the plaintiff. The court was of opinion “that 
the bailiff was not chargeable to the sheriff by law, but bv his 
assumpsit, and this, being his voluntary act, shall be no cause to 
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charge the defendant, but shall make himself liable.” But they 
argued, “if the bailiff had been chargeable by law, without such 
promise, an action did lie for him against the defendant, who 
caused him to be charged.” 

Upon the authority of this case, in Kain v. Ostrander, 8 John, 
207, it is said, “the usual course is to resort to his bond of in- 
demnity, and if he has omitted to take one, the jailer is only 
answerable on his implied undertaking to serve the sheriff with 
diligence and fidelity.” And the decision is in favor of the 
Jailer, on the ground that there was no evidence of that culpable 
neglect which is requisite to make a jailer liable. 

Per Curtam. Judgment reversed. 


Cited: Brock v. King, 48 N. C., 49. 


(659) 
STATE v. JOHNSON. 


The following dissenting opinion of Nasu, J., should have been in- 
serted at page 651. 


Nasu, J. The consideration which I have been able tc give 
this case leads me to a conclusion different from that to which 
a majority of the Court have come. From the facts set forth 
in the special verdict I am of opinion that the road over which 
the defendant was appointed overseer was, at the time of his 
appointment, a public road or highway, duly constituted; and 
that the defendant was bound to keep it in the repair required 
by Jaw, and for neglecting to do so he was guilty of a misde- 
meanor and punishable by indictment. Originally, the road 
was a turnpike, erected under the authority of an act of the 
General Assembly of the State. It was completed in 1850, toll- 
gates erected and the proper tolls exacted from those bound to 
pay them. At the end of four years the gates were removed by 
the grantee of the franchise, and the road thrown open to the 
public, and so continued for twelve years, the citizens of the 
country, for all that period, passing and repassing as over any 
other public highway. At the end of this time the County 
Court, at the instance of a portion of the citizens of the county, 
and with the knowledge of the grantee, appointed the defendant 
overseer of that porticn of the road embraced in the indictment. 
The whole of the road lay within the countv of Yancey. The 
objection is that the County Court had no power to constitute 
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this road a public road in the manner in which it was done, and 
that, therefore, the appointment of the defendant as 
overseer was void and of no effect. If the first proposi- (660) 
tion fails, the second follows, of course, its fate. 

There are three modes known to our law by which a public 
road may be established—by dedication, by an uninterrupted 
use of it by the public for twenty years, and by the mode 
pointed out for legislative acts. The two first are by the com- 
non law, and have been repeatedly recognized by the decisions 
of the Supreme Court. ‘ Woollard v. McCullock, 23 N. C., 486; 
S. v. Marble, 26 N. C., 320; Smith v. Harkins, B8 N. C., 622. 
When the road in this case was finished by the grantee accord- 
ing to his contract, he acquired in the land over which it ran, 
for the term specified i in his charter, a legal interest, which was 
lable to the payment of his debts, and if sold under execution 
against him, the purchaser would acquire a valid legal title to 
the interest owned by him. In such case the ownership of the 
land or road would be separated from the franchise, which 
would still remain in the grantee, for it could not be sold. S. v. 
Rives, 27 N. C., 297. This property or interest in the land or 
road was susceptible of being dedicated by the grantee to the 
public; for, in Smith v. Harkins, supra, his Honor, the Chief 
Justice, in deliv ering the opinion of the Court, states it as a 
plain principle that “private persons may dedicate their land 
or other property to the public.” Here the owner of the turn- 
pike road abandoned it to the public by removing his gates and 
suffering the public to pass over it free of toll. It is true that 
no use short of twenty years will raise a presumption of a dedi- 
cation; but here there is no room for a presumption—the case 
states he did abandon it to the public use, which is in itself a dedi- 
cation. There is no form by which a dedication shall be made, 
pointed out in the authorities; and I ean conceive of no other 
better adapted to the purpose, more expressive of the intention 
of the grantee, than the one adopted by him, more 
especially as the land itself, over which the road ran, (661) 
which is embraced in the indictment, was his freehold. 

I admit that the grantee here could not, of his mere action, 
by such an abandonment of the road strip from his own shoul- 
ders the obligation of keeping the road in repair and throw it 
upon the public. Something more was necessary—the public, 
through its constituted authorities, must accept the road. This, 
I hold, has been done by the County Court of Yancey, in appoint- 
ing overseers over the road. In Smith v. Harkins it is declared 
by the Court that “the making and regulating roads, fences and 
bridges are the proper subjects of political action, and are nec- 
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essarily governed by the will of the lawmaking power, or of 
those to whom it may be delegated,” p. 622. This is said in 
reference to the claim by the defendant im that case to erect 
a free bridge and dedicate it to the use of the public. The 
Court admit the principle, but qualify it with an exception, 
“but not so as to injure or impair exclusive rights, previously 
granted by the public. To authorize such interference they 
must show the acceptance thereof by the regular organs of the 
community, the constituted authorities”; and at page 620 they 
show that the constituted authority mednt in that case was the 
County Court. And such is the spirit and meaning of the 
legislative acts of our State. It is said, however, that this is 
not an open question; that the case of Baker v. Wilson, 25 N. 
C., 169, is decisive of it. To my apprehension that case does 
not justify the conclusion which is drawn from it. That con- 
clusion is that the County Court of Yancey could not, by their 
acceptance of the road in this case, constitute it a public road; 
that, in order to constitute it such by their action, the directions 
of the act of 1785 must be pursued; nor would it have been an 
authority in this case, if it had so decided. The facts in the 
two cases are essentially different. What were they in the 
former? The Government of the United States, by its agents, 

had surveyed and marked out a line of road contem- 
(662) plated to be made under its authority; but no such road 

was opened; and the County Court, acting unon the idea 
that the survey constituted a public road, appointed the defend- 
ant as overseer upon it. The Court decide that the appoint- 
ment of the overseer was void; and the opinion shows clearly 
why it was so. His Honor, Judge Gaston, says: “Our laws 
are explicit in requiring that no new road shall be laid out but 
by a judgment of the court uncon petition filed.” “These re- 
quirements (that is, as set forth in section 2 of the act of 1784) 
would be substantially annulled if the mere appointment of an 
overseer or assignment of hands to a supposed road were to be 
held. yew se, a judicial determination that a public road be laid 
out where none existed before.” In speaking of the lability of 
the overseer and hands, the opinion concludes: “But neither the 
one nor the other have failed in the performance of duty in 
regard to a public road, if it appear that such road has no 
existence either in law or in fact.” This opinion, as Ff under- 
stand it, establishes this proposition, and no other, that when 
there is no road in existence, no road de facto, the County 
Court cannot lay off or establish a new road on land previously 
granted without pursuing the requirements of the act of 1784. 
Tf the decision had the effect now attributed to it, it would be a 
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virtual abrogation of the common-law mode of establishing 
public roads; and that would be directly in conflict with the 
opinion of this Court in Woollard v. McCullock, 23 N. C., 486, 
where it is decided that the common-law modes of establishing 
public roads are not repealed by our statutes or any of them. 
In this case there was a public highway in existence, when the 
order was made appointing the defendant an overseer over it— 
a road established by the highest authority known to the law 
in the establishment of roads, and which had been used by 
the public for twelve years as a public road. To such 

a state of facts the case of Baker v. Wulson, 25 N. C., (668) 
169, does not apply, nor could the Court have intended it 

should. Suppose the road had been kept up as a turnpike 
until the expiration of the charter, and either the Legislature 
had refused to recharter'it or the owner did not desire it; or, 
suppose that the owner of the franchise had, after erecting 
the road, forfeited it, and by due course of law the charter 
had been repealed; or, suppose the owner of a tract of land, 
adjoining the town of a newly established county, opens a road 
through it to the town and gives it to the public—can it be 
pretended that in either of these cases the County Court cannot 
adopt the road, as a public road, without a petition regularly 
filed and a jury? Where the necessity of a petition?—the road 
is already in existence. Where the necessity of a jury?—it is 
already laid off. Whether the public interest or convenience 
requires a public road there, the county courts are the exclu- 
sive judges. The language of the acts of 1784 and 18138 
strongly sustains, I think, the view taken by me. It is, “The 
courts of pleas and quarter sessions shall have full power and 
authority, ete., to order the laying out of public roads,” ete., 
evidently showing that the provisions in them extended only to 
the establishing of new roads. But it 1s further said the owner 
of the franchise could not surrender it to the County Court. 
Let that be so. It is not necessary in my view to decide that 
question here. The freehold in land may be in one person, 
and a right of way over in another. The ownership of the 
road and franchise are separate and distinct interests and are 
governed by separate and distinct rules. In conclusion, I can 
but repeat that, in my opinion, the dedication of the road in 
question was complete so far as the owner of it was concerned, 
when he removed his gates and abandoned it to the use of the 
public, for it is rather the intention of the owner than 

the length of time of the use, which must determine the (664) 
fact of dedication; Woolidge on Ways, p. 11, and 11 

East, 376; and that the County Court had the power to accept 
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the dedication, and by the appointment of overseers did accept 
it. I consider the opinion of the Court in this case as mate- 
rially shaking the authority of those previously made by the 
Court on the subject of public roads. 


NotTe.—In consequence of the indisposition of Judge NasH, very 
few opinions were delivered by hiin at this term. 


GENERAL ORDER. 


Students preparing to be examined for a Superior Court 


license are required hereafter to read Apams’ Equiry, instead 
of FonBLANQUE. 
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ACCOUNT, ACTION OF. 
1. In the action of account there are two judgments: first, that 
the plaintiff and defendant account together; second. that 
the plaintiff or the defendant recover the balance found to 


be due from the one to the other. JfePherson v. AMfePherson, 
B91. 


2 In order to obtain the first judgment it is not necessary for the 
plaintiff to show that the defendant is indebted to him as 
bailiff. ete. He need only show that he is bound to account 
with him as bailiff. or as a tenant in common who has been 
in the pernancy of the profits. and the right to this judg- 
ment can only be barred by proof on the part of the defend- 
ant that he has already necounted, or by a denial, uncontra- 
dicted on the part of the plaintiff, of the existence of any 
such relation between the parties as gives the plaintiff a 
right to call for an account. Jbdid. 


. Where there are several tenants in common, some of whom 
have been in the receipt of profits and some not, each of the 
latter must bring his own action of account for what he 
claims: they cannot bring a joint action in the names of two 
or more to recover their several shares. Jbid. 


Co 


4. So where several tenants in common receive the profits, unless 
it can he shown that they received them jointly as partners, 
an action of account cannot be brought against them jointly, 
but each must be sued separately. Jbid. 


5. If either of these cases appear upon the trial. the court will 
: order 2 nonsuit. bid. 


os 


6. Every tenant in common who has been in the enjoyment of 
the property is Hable to account; and it is not material what 
was the mode of enjoyment, whether he used it merely for 
shelter, or as a means of supporting himself and family, or 
wade money by selling the products, or received money as 
rent. Ibid. 


ACTION ON THE CASE. 

1. AS soou as the owner of an abimal knows or has good reason 
to believe that he is likely to do mischief, he must take care 
of him and be responsible for sany injury that be may inflict; 
and it makes no difference whether this ground of suspicion 
uvises from one act or from repeated acts. Cockerham v. 
Viron, 269. 


2. The act done, however, must be such vs to furnish a reason- 
able inference that the animal is likely to commit an act of 
the kind complained of : this is a matter to be decided by the 
jury, and not by the court. /bid, 


3. In an action on the case a count in deceit, for knowingly mis- 
representing the soundness of a chattel, may be joined with 
a count for the breach - i’ warranty of the soundness of the 
same chattel, Lassiter v. Ward, 445. 
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ACTION ON THE CASE—Continued. 
4, The degree of care to be taken of a hired slave does not differ 
from that required as toa other things. Heatheock v. Pen- 
nington, G40. 


Or 


. It is erroneous to leave the question of due care to the jury, 
since it is the province and duty of the court to advise them 
on that point, supposing them to he satisfied of certain facts, 
Tbid. 


6. Ordinary care is that degree of it which, in the same circum- 
stances, a person of ordinary prudence would take of the 
particular thing were it his own, and it will differ much 
according to the nature of the thing. the purpose for which 
it was hired, and the particular circumstances of risk under 
which a loss occurred. Jbdid. 


7. If an owner hire out his slave for a particular purpose it is 
to be understood he is fit for it, and, therefore, he may be 
set to that service and kept at it, in the way that Is usual. 
If there be risks in such service it is to be presumed the 
owner must have foreseen them and provided for them in 
the hire. /bid. 


ADMINISTRATORS. See Executors and Administrators. 
ADVANCEMENT. See Intestate’s Estates, 


AGENT AND PRINCIPAL. 

1. Where A, a citizen of North Carolina, appointed B, in Ten- 
nessee, to lease for him a certain tract of land in the latter 
State, and B accordingly leased it, but the lessor, not being 
willing to trust A, required B to give his own note for the 
rent, which he did and afterwards paid it: Held, that this 
was an undertaking by B within the scope of his general 
authority; that A was bound to reimburse him, and that it 
“vas not necessary for B to give A any notice of the payment 
to entitle him to an action against A for the money so paid. 
Trions v. Cook, 208. 


2. One who has only a verbal authority to sell a slave can trans- 
fer the title bv a sale and actual delivery. Osborne v. Hor- 
ner, 359, 


See Reward; Demand. 


APPEAL. 
1. An appeal will not Ne from the decision of the County Court 
upon a petition for draining the petitioner’s lands through 
those of others. Stanly v. Watson, 124. 


2, Where there is a judgment against two or more, an appeal 
cannot be granted unless all the defendants join in the ap- 
peal. Kelly v. dfuse, 182. 


3. An appeal! will not lie to the Superior Court from the decision 
of the County Court. on a petition by an alleged lunatic to 
have the verdict of an inquest in his case set aside and the 
guardian appointed in pursuance thereof removed. Ray v. 
Ray, 357. 
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4, Where three are sued in debt, and one of the defendants, not 
contesting the plaintiff’s right to recover, pleads that he is 
a cosurety of one of the other defendants. and a verdict is 
found against him, it is very doubtful whether he can ap- 
peal at all; but certainly not alone, Loftin v. Kornegay, 487, 


See Executors and Administrators; Evidence. 
APPROPRIATION. See Contract. 


ARBITRATION AND AWARD, 


i. Tenants in common agreed to a division of their land, and 
covenanted that it should be referred to A and B to value 
their respective parts, and that the party refusing to abide 
by the award should pay a certain sum as stipulated dam- 
ages and not as a penalty. The covenant further provided, 
that “The valuation should be made upon such examina- 
tions and surveys as the referees might think proper, of 
which they were to be the sole and exclusive judges.” ‘The 
award having been made and one of the parties objecting, 
it was held, upon a suit for the stipulated damages, that the 
award was good, notwithstanding but one of the referees 
made the survey, the other relying upon such survey and 
on his own previous knowledge of the land, the referees hav- 
ing, by the terms of submission, a discretionary power to 
make such surveys as they might think proper. Deverci.e 
». Burgwin, 490. 


to 


. Held, further, that the award cannot be impeached in a court 
of lau by showing that it was procured to be made unfairly 
and by the exertion of undue influence. Jbid. 


3. Held, further, that the award cannot be impeached by show- 
ing that, after the submission, one of the arbitrators had be- 
come addicted to intemperance to such an extent as to im- 
pair his mind, unless it be further shown that at the time he 
made his award he was so drunk as not to know what he 
was doing. or his intemperance had been carried to such 
an extent as to reduce him to a state of fatuity, so that he 
had no mind. Jbid. 


qo 


. These two last conclusions do not apply to cases where the 
award is made under a rule cf court. There the court re- 
tains a supervising power. and will see that the award was 
net obtained by unfairness or undue means, when a sum- 
mary judgment is moved for. Jbid. 


ASSAULT AND BATTERY. 


1. Whether, when a man presents a pistol at another, threaten- 
ing to shoot, and the pistol is not loaded, he is guilty of an 
assault, may admit of some question; but the man charged, 
clearly, cannot be excused unless he proves that it was not 
loaded. The State is not bound to prove that it was loaded. 
S. uv. Cherry, 475. 

2. Insolence from a free person of color to a white man will ex- 
cuse a battery, in the same manner, to the same extent, as 
in the case of a slave. S. v. Jowers, 555. 
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ASSUMPSIT. 


1. Where A sold to B a tract of Jand. conveyed to him by a deed 
containing n covenant for quiet enjoyment, and, upon dis- 
covery that a part of the land previously belonged to B, A 
offered to pay to B the value of this part of the land so as to 
avoid a suit on the covenant: Held. that an action of assump- 
sif- would not lie on this proposition, because B had not 
necaded to it. Burns v. Allen, 25, 


.) 


2. An action of assimpsit for the use and occupation of land will 
not He in this State unless there be an express promise to 
pay rent. Long v. Bonner, 27. 


. Where A contracted to deliver to I a certain quantity of corn, 
if called for by a particular day, and B did not call for it 
till some time efterwards: Held, that B was not entitled to 
recover in @sswuipsit on the contract. Brown ve Ray, 222. 


ee) 


ATTACHMENTS. 

1. Where in a suit by A and B, copartners, against C, he pleaded 
that in his garnishment on an attachment against A. one of 
the present plaintiffs, he had admitted that he owed A the 
sum for which he is now sued. and he had paid the judg- 
ment rendered against him on the garnishment: Held, that 
this plea did not avail him, for he had confessed a debt due 
to A alone, being different from that to A and B, now sued 
on, Cook ve. Arthur, 407, 


2. Where one is summoned as garnishee in an attachment, who 
owes a note which is negotiable, if he chooses to stand upon 
his rights, no judgment can be taken against him without 
proof that the abseonding debtor still holds the note or had 
not assigned it by indorsement before it was due, for, other- 
wise. it does not appear that he is indebted to the abscond- 
ing debtor. Orimond vu. Afoye, S564. 


See Partners. 


AUCTION. 

Where, before a hiring copiumenced, a paper-writing was read, 
purporting to contain the terms of the hiring, and also be- 
fore the hiring commenced. the crier in an audible voice an- 
nounced other terms: Aeld. that the hirer or his agent had 
aright to make such alteration. Satterfield v. Smith, 60. 


BASTARDY. 
A free person of color is charzeable with the suppert of a bastard 
child begotten by him on w white woman, WS. v. Hatth- 
GOK ss. 32: 


BILLS, PROMISSORY NOTES. ETc. 

1. The sole purpose of the act of 1827, Rey. Stat.. chs. 15 and 11. 
relating to indorsers, was to turm the conditional contract 
hetween the indorser and the holder of a bond into an un- 
conditional one. It was not intended to charge the indorser 
as if he had executed bond as a co-obligor, or wpon an in- 
dorsemeut without cousideration or to deprive him of the 
statute of limitations. Yopping v. Blount, 62. 
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BILLS, PROMISSORY NOTES, retc.—Continued. 


a 


4, 


dD. 


6. 


8. 


The interest in a bond payable to A, or to A or order, can only 
be transferred at law by indorsement. fI’eirly uv. MeLean, 
158. 


Where a note or bond is assigned after it is due, the assignee 
holds it subject to all the set-offs and payments to which 
it was subject in the hands of the payee. Turner v. Beg- 
garly, bel. 


Otherwise when the note or bond is assigned before it is due, 
unless the payinents are indorsed on the instrument. /bid. 


Although a bill or promissory note may be made payable to 
A. B. or bearer, yet a bond cannot. That being a deed, it 
must be made to some certain obligee, to whom it may be 
delivered. JMarsh v. Brooks, 409, 


After the bond has become a perfect instrument, the obligee 
cau, by indorsement, order the payment to be made to the 
bearer, for, in respect to their transfer. notes and bonds are 
put on the same footing. But their nature, in their incep- 
tion and before indorsement, is not touched by the statute 
and remains as at common law. Jbid., 


Where A brought an action to recover the amount of a bill 
of exchange, which he had drawn on B in favor of C, and 
which had been accepted by B and afterwards came into the 
possession of A without indorsement: Held, that A could 
not recover on a count on the bill, because it had not been 
indorsed to him: and that he could not recover on a money 
count. without showing either that the bill had been in- 
dorsed te him or in blank or that he had been obliged to pay 
the money in consequence of his liability as drawer, or that 
they had accounted together and the acceptor been found 
indebted to the drawer in the amount of the bill. Swiith, v. 
Bryan, 418. 


However it may be as to notes payable on demand, whether 
or not they are considered overdue until demand made, it is 
certain that a note. payable “at sight” or “when presented,” 
is not due until it is presented. Orniond v. Moye, 564. 


See Guaranty. 


BONDS. 


Be 


An obligation in these words, "On or before the first day of 
January next. I promise to pay to Robert S. Burney or 
erder $160 for the hire of a negro by the name of Abram 
and the use of two full crops of boxes on Moore Creek. Wit- 
ness.” ete, is not a conditional obligation. Burney v. Gallo- 
way, D5. 


.An obligation for a certain sum, payable in specific articles 


at a particular tine and place, becomes, after it is due, nec- 
ant pleads and proves a tender of the articles at the time 
and plaice mentioned in the contract. Hamilton rv. Eller, 276. 


A died leaving three children, of whom B, the defendant, was 
the guardian, and who had slaves left to them hy the will 
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BONDS—Continued, 

by C to the amount of upwards of $600. B gave to D, the 
plaintiff. a bond, executed on 4 February, 1846, of the fol- 
lowing purport: “I promise to pay D $360, being in considera- 
tion of money which he paid for A and his heirs, which sum 
I am to pay when it can be raised out of the estate left to 
them by the will of CC.” The writ was issued nearly three 
years after the date of the bond: Held, that the true con- 
struction of this bond is, not that the payment should be de- 
laved until the guardian could raise the amount out of the 
hire and profits of the property, but that it should be made 
as soon as the guardian could, by proper proceedings, raise 
the money by the sale of property, and that this could have 
been done within less than three years. McRae vu. McRae, 
566, 


See Bills, ete. 


BOOK OF DEBTS. 


Under the book-debt law (Revised Statutes, ch. 15), in order 
to entitle the party to recover he must swear, not only that 
he “sold,” but also that he actually “delivered,” the articles 
for the price of which the suit is brought. Adkinson v. Sim- 
mons, 416. 


BOUNDARY. 


When a deed from A to B calls for the line of an adjoining tract, 
testimony cannot be introduced to control that call by show- 
ing that at the time of the execution of the deed they ran to 
a different line; that B afterwards said this last was his 
line, and that A and those who claimed under him cultivated 
for many vears up to this line. Johnson v. Farlow, 199. 


CERTIORARI. 
1. Where a certiorari is returned to court no proceedings can be 
had on it until notice of its return has been given to the 
person against whom it is issued. Borman v. Foster, 47, 


2. Where money has been paid into a clerk’s office upon a judg- 
ment, and the judgment is assigned. or the attorney’s receipt 
for the note on which the judgment was obtained has been 
trausferred by the plaintiff in the judgment to a third per- 
son, such assignee has no right to sue the clerk for the 
money in his own name, as he had but an equitable interest. 
N.or. Willer, 235. 


COLOR OF TITLE. 

Where a deed was delivered merely as an escrow, and never ab- 
solutely, was not registered and was finally destroyed by the 
maker, by the consent of the party to whom it purported to 
he made. it cannot constitute a color of title. Chastien v. 
Philips, 255. 


CONSTABLES. 


1. Constables are not general collecting agents, except so far as 
relates to claims within the jurisdiction of a magistrate. 
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CONSTABLES—Continued. 


Therefore, where an order of the County Court was put into 
a constable’s hands for collection: Held, that though he re- 
ceived the money, his sureties were not liable. S. v. Out- 
land, 164. 


2. When in an action upon a constable’s bond the breach as- 
signed is that the constable “shad failed to return to the re- 
lator the note” which he had placed in his hands for collec- 
tion, it is sufficient defense for the officer to show that he 
had obtained a judgment on the note; for then the note be- 
came merged in the judgment and remained in the hands of 
the justice. S. v. Heohs, 371. 


3. When a constable is appointed by the County Court at May 
Term, his appointment expires at the next February Term, 
which is the regular time prescribed by law for the qualifi- 
eation or appointment of constables. S. v. Bureham, 436. 


CONSTITUTION. See Corporations; Evidence. 


CONTRACT. 


1. A cropper has no such interest in the crop as can be subjected 
1o the payment of his debts: while it remains in mass, until 
a division, the whole is the property of the landlord. Brazier 
v. Ansley, 12. 


to 


. The doctrine of appropriation, as constituting a delivery and 
thereby passing the title to the purchaser, arises in cases ofa 
sale of goods generally, as distinguished from the sale of a 
specific chattel. And when a less quantity, out of a larger, 
is the subject of the contract, then no property passes to the 
purchaser until a delivery, for until then the goods sold are 
not ascertained. Ibid. 


3. The vendor may appropriate the quantity purchased by sepa- 
rating it from the bulk; but the appropriation is not com- 
plete until the vendee assents to take the separated portion. 
Tbid. 

4. A promise by A. that if B will marry and have a child by his 
wife he will pay him a certain sum, is a valid contract, and 
upon the contingency happening B is entitled to recover the 
amount, with interest from the time his child was born. 
Gurvin v. Cromartie, 174. 


. Where one had a claim against three distributees on account 
of assets received from an intestate’s estate, and they jointly 
promised, verbally, that they would pay the debt: Heid, that 
this promise was yoid under our statute, being only oral, be- 
cause each of the defendants was liable separately in pro- 
portion to the assets he had received, and by this promise . 
each made himself responsible for the liability of the others. 
Hill v. Doughty, 195. 


6. A sold a tract of land to B. and gaye him a bond for the title 
and B, as the price of the Jand, promised verbally to pay 
$100 to C, to whom A was indebted: Held, that this case 
does not fall under the 10th section of the statute of frauds 
(Rey. Stat., ch. 50, secs. 10 and 8), relating to promises to 
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CONTRACT— Continued. 


pay the debts of other persons, because the promise is to pay 
the debt of the very person to whom the promise is made. 
Rice v. Carter, 298. 


7 But in such a case the promise, being verbal, comes within 
that provision of the Sth section which provides that all 
contracts to sell or convey lands, etc.. shall be void unless 
such contract or some memorandum or note thereof be put 
in writing and signed by the party to be charged therewith, 
ete. Under this part of the section the verbal promise was 
void. Jbid. 


8. Where there is a contract for the sale of a slave, and the 
question was whether it was the intention of the parties 
that the contract was to be considered executed or only ex- 
ecutory. the court cannot decide that question, but must 
leave it to the jury. Featherston v. Featherston, 317. 


-_ 


olan 


. Where a person hired a negro to another, and one of the 
stipulations at the hiring was “that the negro should not go 
by water.’ and the person who hired the slave permitted 
others to use him and by them he was employed on the 
water, in consequence of which he lost his life: Held, that 
these latter persons were not answerable in damages for the 
loss of the slave to the original hirer; for the stipulation 
Was merely personal, and in no way attached to the slave. 
Wilder v. Creecy, 421. 


10. Where a person had in store 3,100 bushels of corn, and sold 
2,800 bushels of it to A, but the 2.800 bushels were never 
separated from the 3,100 bushels, and the whole was after- 
wards destroyed by fire: Held, that the property in the 
2,800 bushels had not passed to A, as there had been no de- 
livery; and therefore A was not bound to pay the stipulated 
price. And this result follows, whatever may have been the 
intention of the parties as to the property passing presently 
on the contract being made. Waldo v. Belcher, 609. 


See Assumpsit; Elections. 


CORPORATIONS. 
1, The Legislature has the constitutional power to repeal an act 
establishing a county. It has the same power to consolidate 
‘is to divide counties, the exercise of the power in both cases 
being upon considerations of public expediency. Jfills v,. 
Williams, 558. 


2. The purpose of making all corporations is the publie good. 
The only substantial difference between corporations is that 
in some cases they are erected by the mere will of the Leg- 
islature. there being 70 other party tuterested or concerned, 
and these are subject at all times to be modified, changed or 
annulled. Jbid, 


3. Other corporations are the result of contract; the Legisla- 
ture, for the purpose of accomplishing a public good, chooses 
to do it by the instrumentality of a second party. These 
two parties make a contract; the Legislature, in considera- 
tion of certain labor and outlay of money, conferring upon 
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CORPORATIONS—Continued. 


the party of the second part the privilege of being a corpo- 
ration, with certain powers and capacities. Being a contract, 
it cannot be modified, changed or annulled without the con- 
sent of both parties. Jbdid. 


4, Counties, ete., belong to the first class; railroad and turnpike 
companies, ete, are instances of the second class. Jbid. 


See Roads: Turnpike Companies. 


COSTS. 


1, Where a person sued in forma pauperis and recovered a ver- 
dict, but the judgment was for the amount of the verdict 
only, and not for the costs, he cannot afterwards, upon a 
rule, have an order that execution shall issue against the 
defendant for his costs. Carter v. Wood, 22. 


2. While a suit is in progress the witnesses have a right to de- 
mand, from the party at whose instance they are summoned, 
the payinent for their attendance at the end of each term or 
as soon as the suit is disposed of. Their claim after judg- 
ment is not against the person summoning them, but against 
the person bound to pay the costs under the judgment, un- 
less the party so bound is insolvent. Jbid. 


38. Where the general character of a party in an action of slan- 
der is attucked, and several witnesses are introduced for the 
purpose of sustaining the attack, the act of Assembly re- 
quiring only two witnesses to a fact to be taxed in the bill 
of costs does not apply. It is a case for the exercise of the 
discretion of the judge presiding at the trial. Holmes v. 
Johnson, 5d. 


See Roads; Executors and Administrators; Criminals, 


COVENANTS. 
The assignment of a covenant for the delivery of slaves does not, 
at law, transfer the interest in the covenant. Cook v. 
Arthur, 407. 


COUNTIES. See Corporations. 


CRIMINALS. 


When a criminal case is removed for trial from one county to 
another, in which the prisoner is convicted, the expense of 
guarding the jail in the county in which the conviction takes 
place must be defrayed by the county from which the case 
was removed. S. v. Justices, 135. 


CROPPER. See Contract. 


DAMAGES. 

In an action against the representatives of a deceased person, who 
had committed a trespass on the property of the plaintiff, the 
plaintiff cannot, no matter how aggravated the trespass may 
have been. recover vindictive damages. Rippey v. Miller, 
247. 


See Vendor: Mills; Interest. 
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DEEDS. 

1. A deed, after reciting a sale of land by execution, proceeds 
thus: “In consideration, ete, the said P. R., sheriff, ete., 
doth hereby bargain, sell, alien, enfeoff, convey and confirm 
with the said James T. Brooks, etc., their heirs and assigns, 
etc.. to have and hold the same éo the said, ete., their heirs 
ind assigns’: Jfeld, that the use of the word with does not 
affect the sense or operation of the instrument; as, upon the 
context, it is evident between or with whom the contract is 
and by and to whom the estate is conveyed. Brooks v. Rat- 
CHA. 321, ; 


2. What the description in a deed for Jand means, or whether it 
conveys any definite idea, are questions for the court, and 
ought not to be left to the jury. Ldinunudson v. Hooks, 373. 


See Frauds, ete. ; Evidence. 


DEMAND. 

Where money has been received by an agent, a demand or mis- 
application of the money is necessary before an action can 
be brought, and the statute of limitations only begins to run 
from the time of such demand. Waring v. Richardson, TT. 


DETINUE. 

Where A was entitled to a life estate in slaves. and, being threat- 
ened with a suit in equity to enjoin her from sending the 
negroes out of the State, in consideration that the suit should 
be forborne, agreed that the slaves should be placed in the 
possession of B, who was to pay her the hires annually, and 
they were accordingly so placed in B’s possession: Held, 
that A thereby transferred all her legal interest to B, there 
being a sufficient consideration and an actual delivery of the 
slaves; that A, therefore, could not support an action at 
law for them, but her only remedy, if B failed to pay over 
the hires, was in equity. Henry v. Wilson, 285. 


HJECTMENT. 
1, In an action of ejectment, where the plaintiff declares in a 
single count upon the joint and several demise of different 
persons, he must be nonsuited. Banner v. Carr, 45. 


2, Where a recovery is had in ejectment, upon the several de- 
inises of different persons, all the lessors my unite in a 
joint action for the mesne profits. Camp v. Homestey, 211. 


3. Where the lessor of the plaintiff in ejeetment claims as pur- 
chaser at an execution sale made under a judgment in which 
he was himself the plaintiff, he must show the judgment as 
well as the execution; and if the sale was by execution un- 
der a decree in equity, he must not only show the decree, 
but also the bill and answer and so much of the pleadings 
and orders as will show that the decree was pronounced in 
a cause properly constituted between the parties. Lyerly v. 
Wheeler, 288. 
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4. In an ejectment brought by a purchaser at sheriff’s sale 
against the defendant in the execution, the latter, while still 
in possession, cannot resist upon the ground thet he (the 
defendant) has a better tithe. Jbid. 


a. A recovery in ejectment will not support an action for the 
mesne profits, unless the lessor has regained the possession, 
either by being put in under process or by being let in. 
Poston v. Henry, 301. 


G6. Where a recovery in ejectment is upon the demise of one of 
the several lessors, putting another lessor in possesston does 
10t entitle the lessor. upon whose demise the recovery was 
effected, to an action for the zresne profits. bid. 


7. In ejectment the rule is well established that when a person 
is admitted by the court to defend as landlord, which he 
has a right to claim, he stands in the place of his tenant, 
and can make ho defense that the tenant could not have 
made. Wiggins «. Reddick, 380. 


S. When aman claims title under color of title aud seven years’ 
possession it is not evidence of the adverse possession that 
he had put the wife of cone who claims to be the owner of 
the Jand in possession. When 2 husband is in possession he 
is not deprived of it by any arrangement between his wife 
and a third person, pretending to own the lund and to put 
her in possession. Poirell v. Felton, 469. 


See Color of Title. 


HLECTIONS. 


A person who, on the day ef or previous to an election, furnishes 
liquor, either at the request of a candidate or any other per- 
son, with a belief that such furnishing of liquor is for the 
purpose of infiuencing electors, cannot recover his account 
against the person ordering the supplies, because the con- 
tract is wguinst good morais and the purity of elections, and 
because such conduct is prohibited by our statute law. Duke 
vw, Ashbee, 112. 


EMANCIPATION. 

Qn a petition. under our act of Assembly, for permission to 
emancipate 2 shive, the right of property in the slave cannot 
be determined. If a elaim of vight in property. supported 
by aflidavit or otheryise, is set up in opposition to the right 
assorted by the petitioner, the court should stay proceedings 
on the petition until this matter can be determined between 
the parties in an action at Inw or in equity. Caffey uv. Ruan- 
hein, 449. 


ESCAPE. 
1. Where a sheriff arrested a man on a ca. s@ and committed 
him to jail in custody of the jailer. and the prisoner escaped: 
Held, that. without a bond of indemnity, the jailer was only 
bound to the sheriff for want of fidelity or due care in the 
discharge of his duty. Turrentine v. Faucett, 652. 
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A sheriff has a right to take a bond from the jailer to indem- 
nifvy him from all losses to which he may be subjected by 
the escape of a prisoner while in custody of the jailer. 
Lbid, 


ESTOPPEL. 


- 


es 


Estoppels must be mutual and bind only parties and privies. 
One who is not bound by an estoppel cannot take advantage 
of it. Griffin v. Richardson, 459. 


Where a grandfather, since the act of 1806, made a parol gift 
of a negro woman to his granddaughter, and placed the 
slave in the possession of the granddaughter’s father, with 
whom she lived, as her property, and the negro was always 
alleged by the father to belong to the granddaughter: Held, 
that the father, and, of course, any person claiming under 
him, were estopped to deny the granddaughter’s title. Tark- 
inton v. Latham, 596. 


See Executors and Administrators. 


EVIDENCE. 


1. 


wo 


2 


Ordinary care, reasonable time. and probable cause, the facts 
being established or proved, are questions of law, to be de- 
cided by the court. Biles v, Holmes, 16. 


The declarations of a slave as to his health and the condition 
of his body are admissible in evidence in an action brought 
by his master to recover damages for an injury done to him. 
Tbid. 


Where on an indictment the defendant pleads a former con- 
viction, it is competent for him to prove by one who was not 
a’ witness on the former trial what a witness who was ex- 
amined on behalf of the State on that trial deposed to, 
though that witness was still alive and within the jurisdic- 
tion of the court. in order to show the identity of the cases. 
S. v. Smith, 88. 


Where a society exists which has its written rules and by- 
laws it is not competent to show by parol testimony that 
there are other rules and usages, independent of those con- 
tained in such written rules and by-laws. Holmes v. John- 
SO. OD, 


It is not competent to introduce as a witness a member of a 
firm to prove that his individual board or any other indi- 
vidual debts were to be paid by the firm. Street v. Mead- 
ows, 180. 


In an action on ex bond, where evidence was given that the 
bond was to be delivered up when the obligor paid the costs 
of a certain suit: Held, that this evidence was inadmissible 
to show that the bond was a conditional one, but that it was 
proper to show that by the agreement of the parties the 
bond was to be paid in whole or in part by the payment of 
the costs of the suit, and, therefore, the obligor, if he paid 
the costs. was entitled to a eredit on the bond, pro tanto. 
Walters v. Walters, 145, 
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7. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


Where a party offered in evidence the copy of a deed for the 
purpose of showing the receipt of money, and it appeared 
that the deed had not been proved nor acknowledged by the 
supposed bargainor, but notice had been given to produce 
the original: Held, that the copy was not admissible for any 
purpose, as the original would not be, until properly proved. 
Lambert v. Lambert, 162. 


. In an action in which is involved the bona fides of a contract 


for the sale of goods, the declaration of the vendors at the 
time of the sale, that they were indebted to the vendee, and 
an agreement between the parties that the price of the goods 
or a part of it was to be credited on that debt, is competent 
evidence, though the action is against third persons for seiz- 
ing and converting the goods. Patton v. Dyke, 287. | 


. So, also, the declaration of the vendors, nade some time before 


the contract to another person besides the vendee, that they 
were indebted to the vendee. is competent evidence to prove 
such indebtedness in an action by the vendee against third 
persons, Jbid. 


Whether there be a seal or not to a warrant from a justice, 
is a mixed question of Jaw and fact, to be decided by the 
judge below, and from his decision there is no appeal to this 
Court. S. v7. Worley, 242. 


In an action brought to recover a penalty for not working on 
a road in Wilkes County, laid off by commissioners under 
an act passed in 1849, ch. 100, it is necessary, before a re- 
covery can be effected, to show that the commissioners were 
duly sworn as the act directs. Colvert v. Whittington, 278. 


Held, that this Court cannot presume that the emancipation 
of a slave is void by the laws or policy of South Carolina, 
but that this fact should have been proved. Jones v. Aber- 
nathy, 280. 


The declaration of a partner, after the purchase of an article, 
that he had purchased it for and on account of the firm, is 
not of itself sufficient evidence to make his copartners Hable. 
White v. Gibson, 283. 


Where a witness for the plaintiff. on being examined as to a 
particular transaction, stated that he had paid a certain 
sum of money to the plaintiff, and the witness’ credit was 
attacked and the transaction impeached for fraud: Held, 
that it was competent for the plaintiff to show that he had 
entered the payment on his books at the time alleged. Fain 
uw. Edwards, 305. 


Where the subseribing witness to a deed for land or slaves 
and the maker are dead or cannot be procured, whereby it 
cannot be acknowledged by the one or proved by the other, 
recourse may be had to the common-law mode of proof for 
the purpose of making the deed evidence at common law 
generally. Carrier v. Hampton, 807, 


In such a case the party would be under the necessity of giv- 
ing similar evidence of the execution on the trial. Jbid. 
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17. A mere mark or cross of an illiterate subscribing witness, prima 
facie, cannot be identified, and, therefore, the instrument 
may be read upon proof of the handwriting of the party. . 
Loud. 


18. Where. from the certificate of the probate of a deed, it only 
appeared that the witness swore in general terms that the 
signature of the party was in his handwriting, but he did 
not state upon what grounds he formed his opinion nor by 
what means he had acquired a knowledge of the handwrit- 
ing of the party: Held, that this evidence gave no authority 
to grant an order of probate. J/bid, 


19. Where a man has charged a woman with incontinence with 
a particular individual, he cannot, on the trial of an action 
for this slander, go into evidence to show that she was in- 
continent with other persons. Watters v. Smoot, 315. 


20. The declarations of the husband, who is necessarily a party 
to the suit for slander of his wife, are admissible in evidence 
to show her guilt. 7bid. 


21. Where a man has conveyed a chattel, but still retains the 
possession. his acts and declarations, even subsequent to 
such conveyance, while he continues in possession, are evi- 
dence against the vendee or grantee on a question of fraud. 
Foster v. Woodfin, 839. 


22. The official returns of a guardian to the County Court of the 
state of lis account with his ward are admissible evidence, 
in an action against the Clerk of the County Court for neg- 
lect of duty in not issuing a sctre facias, as required by law, 
to cause the guardian to renew his bond. S. v. Biggs, 412. 


23. In order to make the declarations cf a deceased person evi- 
dence, as “dying declarations,” it is not necessary that the 
person should be in artievio mortis (in the very act of 
dving); it is sufficient if he be under the apprehension of 
impending dissolution, when all motive for concealment or 
falsehood is presumed to be absent, and the party is in a 
position as solemn as if an oath had been administered. 
S.v. Tilghman, S43. 


24, A witness cannot be admitted to state that “he thought the 
deceased thought he would die from his wounds.” He ean- 
not give his own opinion, hut only depose to the state of the 
wounds of the deceased and what he flew and there said 
and did, from which the court may decide what he thought 
of his condition. Jbid. 


25. If the deceased. at the time he made the declarations, was in 
fuct in a condition to make them competent evidence, a hope 
of recovery at a subsequent time would not render them in- 
competent. Lbid. 


26. The admission of dying declarations as evidence is not in 
opposition to that part of the Gill of Rights which says that, 
“In all criminal prosecutions every man has a right to be 
informed of the acensation against him and to confront the 
accusers and witnesses with other testimony.” Jbid. 
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27. Parol evidence may be admitted to show a custom or usage 
of a place where a contract is entered into, for the purpose 
of annexing incidents to and explaining the means of terms 
used in it. But before the incident cau be annexed the con- 
tract itself. as made, must be proved. The incident cannot 
be used to establish the contract, vor can it be inconsistent 
with the terms of the contract. J/oere v. Eason, 508, 


28. It is no ground of exception to a deposition that the notice 
was given to take the depositions of A, B. C. and others, 
and the deposition of neither A, B nor C was taken. Me- 
Dugald v. Smith, S76. 


29. Where a copy of a statute of another State has been re- 
ceived in evidence in the court below. upon insufficient 
proof, yet if it is made to appear to this Court from an 
official and proper source that the copy so received in 
evidence wus correct, a venire de novo will not be awarded 
for that error. Jbid. 


30. Where notice has not been given to produce a bill of sale or 
other instrument of writing, or where its absence is not satis- 
factorily accounted for, it is not competent to introduce, 
as evidence of the execution or contents of the instrument, 
the oral admissions or declarations of the alleged maker. 


381. A party cannot introduce secondary evidence of the contents 
of a written instrument merely upon showing that the in- 
sirument, though in existence, is in another State. Thread- 
gill v. White, 591. 


See Boundary; Malicious Prosecution; Warranty; Ejectment; 
Adniinistrators and Executors; Reward; Wills. 


EXECUTIONS. 

1. An officer who hus an execution against a tenant in com- 
mon of chattels may levy upon the undivided property and 
take it into his possession for the purpose of selling the in- 
terest of the defendant in the execution; and he does not 
thereby subject himself to an action by the other tenant in 
common. Blevins wv. Baker, 201. 


2. Where the land of a debtor has been sold by execution and 
an action is brought against him to recover possession, he 
bas no right to object that the sheriff has not made the 
deed to the purchasers at the execution sale, since the 
sheriff may convey to an assignee. whether he be an as- 
signee by law or by contract. Brooks v. Ratcliff, 521. 


38. A purchaser of Innd at an execution sale gets a good title, 
although the sale was made on Tuesday or Wednesday of 
the week on the Monday of which the writ was returna- 
ble, but was not returned. /bid. 


4, A reversion in fee. after a term for years, is the subject of 
execution; the sheriff's deed is as effectual to pass it as 
that of the reversioner; and the tenant who claims under 
such deed is not estopped from setting it up as a bar to 
an action of ejectment by the reversioner. Murrell v. 
Roberts, 424. 
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EXECUTIONS—Continued. 
). Payment to the sheriff discharges an execution, and a sub- 
sequent sale of property under such execution is void and 
conveys no title to the purchaser. J/bid. 


6. A. by a bona fide deed proved and registered in May, 1848, 
conveyed a slave to B in trust to secure the payment of 
certain debts. B by deed conveyed the slave to C for a 
certain price, all of which was afterwards paid by A, ex- 
cept $100. C then, by deed dated in 1847 and proved in 
1849, in consideration of the said $100. conveyed the slave 
to D: Heid, that though D might have taken that con- 
veyance in trust for A upon the payment of the $100, yet 
while the property remained in that situation, the $100 not 
being paid. A had no such interest as was liable to an exe- 
cution against him. Griffin v. Richardson, 489. 


7. When a vendor of land retains the title as a security for the 
purchase money, and a balance remains due, the vendee 
has not such an interest as is liable to execution under the 
act, Rev. Stat., ch. 45, sec. 4, so as to divest the legal title of 
the vendor. Badham v. Cow, 456. 


8. Under a venditioni erponas against land the sheriff can sell 
only that which he could have sold under the ff. fa. on 
which the venditioni exponas issued while such ff. fa. re 
mained in his hands unreturned. J/bid. 


9. If the defendant in an execution has no interest in land which 
is subject to be levied on while the fieri facias remains in 
the hands of the sheriff, unreturned, but, after the return, 
he acquires a title, which is subject to execution, this sub- 
sequently acquired title cannot be sold under a venditiont 
erpouas issuing upon such fier? facias. Ibid. 


10. Such subsequently acquired title shall not operate as an 
estoppel in favor of a purchaser at a sale made under such 
venditioni exponas. The law only sells estates under its 
process, and not the chances of an estoppel. Ibid. 


11. A court-martial is a court of special and limited jurisdic- 
tion. It must be organized agreeably to law, and this must 
be shown distinctly by every one who seeks to enforce its 
sentences or justify action under its precepts. Therefore, 
where a company court-martial, as is required by our law, 
must be composed of at least two comimissioned officers, and 
it did not appear in this case that more than one commis- 
sioned officer sat in the court, an execution issued by a 
tribunal so constituted is void and does not justify an officer 
in acting under it. Bell v. Tooley, 605. 


12. Where an execution is about to be levied by a constable, 
the debtor, if he has personal property, must show it, and 
if he does not the officer commits no wrong by levying on 
the land in the first instance. Sloan v. Stanly, 627. 


18. So if it does not appear that the officer knew of the exist- 
ence of the personal property, he is justifiable in levying on 
the real estate. Jbid. 
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14, 


If an interlineation appears on the face of an officer’s return, 
and there is no evidence to show when it was done, the 
court will presume that it was done before the return was 
made, when the officer had authority to alter his return. 
Ibid. 


EXECUTORS AND ADMINISTRATORS. 


1. 


on 


-1 
. 


feren) 


10, 


An adniinistrator is protected by judgments rendered against 
him within the nine months allowed him to plead, though 
in suits after that in which he pleads them. Terry v. 
Vest, 65. 


. An adininistrator who establishes his plea of fully adminis- 


tered is entitled, of course, under our statute, to his costs; 
and the plaintiff, though he take a judgment quando, can- 
not have a judgment against the surety in the adminis- 
trator’s appeal bond, the case having been tried upon ap- 
peal. Jbid. 


The next of kin cannot maintain an action on the adminis- 
tration bond, after the death of the administrator, because 
he failed to take into his possession and distribute certain 
negroes to which his intestate was entitled. These negroes 
pass to the administrator de bonis non, and are to be by 
him distributed. S. 7. Britten, 110. 


. Money belonging to an intestate, used by his widow after his 


death, must be uccounted for by her to the administrator. 
Grifin v. Sinpson, 126. 


. A surety to an appeal by a party who dies pending the suit 


has no lien on his assets until after he has paid what by 
the judgment he was ascertained to be liable for as surety. 
Green vu. Williains, 139. 


. The next of kin cannot support an action on an administra- 


tion bond for their distributive shares, because this implies 
that the estute has not been administered, and the action 
should be by an administrator de bonis non. S. v. Moore, 160. 


An executor de son tort is entitled to no action. Francis +z. 
Welch, 215. 


One cannot be held liable as executor de son tort where there 
is a rightful executor, except in cases alleged to be fraudu- 
lent. Jbid. 


The jury cannot allow commissions to an executor, ete., with- 
out a previous order of the County Court; but it is not neces- 
sary that this order should be made before the commence- 
ment of the suit against the executor. Lynch «. Johnson, 
224. 


Where the plea of fully administered is found in favor of 
the administrator. and upon a seire facias against the heirs 
they come in and plead that the administrator has assets: 
Held, that upon the trial of the issue upon that plea the 
heirs may give evidence of any assets received by the 
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administrator, either before or after the trial of the original 
suit, and up to the time of the plea pleaded to scire facias. 
Carrier v. Hampton, 307. 


11. In actions by administrators the letters of administration, 
granted, as they are, by a domestic tribunal of exclusive 
jurisdiction, and remaining unrevoked. are prima facie evi- 
dence of the death of the alleged intestate and of the right 
of representing him. Brickhouse v. Brickhouse, 404. 


12. The provisions of the act of 1846, ch. 1 (Pamphlet Laws), do 
not apply to a case where an administrator of the deceased 
was appointed before 1 February, 1847, though that ad- 
ministrator be dead and an administration de bonis non be 
granted, subsequently to that date, when the act was to go 
into operation. Powell v. Felton, 469. 


18. Where an executor arrests a defendant on a ca. sa., sued out 
on a judgment obtained by his testator, and afterwards 
dies, and the proceedings on the ca. sad. are discontinued, 
and then administration de bonis non, with the will annexed, 
is granted, this administrator is not liable in any way for 
the costs of the proceedings on the ca. sa. Hampton v. 
Cooper, 580. 


14. No action at law can be maintained to collect the assets of 
a deceased man, except by his personal representative; 
but where A, claiming a slave as a distributee of B, em- 
ploys C to sell such slave, and accordingly C sells the 
slave and receives the price, he receives it for the use of A, 
and cannot dispute the title of A, but is bound to account 
with him for the sum received. McNair v. McKay, 602. 


See Intestate’s Estates; Damages. 
FORMA PAUPERIS. See Costs. 


FRAUDS AND FRAUDULENT CONVEYANCES. 


1. Under our act of Assembly a man cannot be held to be a pur- 
chaser for a valuable consideration who gives for the land 
not more than one-half or two-thirds of the value. Harris 
a. DeGraffenreid, 89. 


2. Although one of the debts inserted in a deed of trust to secure 
several creditors be fraudulent, yet the legal title passes to 
him, and his sale to a third person is valid. Jbid. 


3. A man being bound to maintain and support his father, con- 
veyed a tract of land to his brother in trust to perform the 
conditions of that bond in the first place, and then out of 
the proceeds of the Jand to pay the other creditors of the 
maker of the deed. In the deed was contained the follow- 
ing clause: “The manner of executing the deed, as to the 
support of my father,” is left to the discretion of the maker 
of the deed: Held, that this did not make the deed, on its 
face, fraudulent in law, for it reserved to the maker no con- 
trol over the fund, but only the manner in which the father 
should he supported. Gibson v. Walker, 327. 
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4, The fact that the debt to the father was prospective, as well 
as immediate, does not make it illegal to give it the prefer- 
ence. bid. 


5. Where a man makes an absolute conveyance of a chattel. pur- 
porting to be either a sale or a gift. and continues for a long 
time in the possession of the chattel so purported to be con- 
vered, this creates. in law, a strong presumption. on which 
the jury should find the conveyance fraudulent as against 
creditors, unless opposing and explanatory circumstances 
should rebut the presumption. Foster v. Woodfin, 889. 


6. Fraud is never, exclusively, a question of fact—that is. in the 
sense of leaving it to the uncertain judgment of the jurors 
to give to the intent to convey upon a secret trust. or to 
the fact of credit being given to the grantor, upon his con- 
tinuing in possession, such effect as to them, in each case, 
may seem proper: but. on the contrary, the effect of such 
an intent or false credit. if in facet existing, depends upon 
the fixed principles of the law. Jbid. 


7. When a deed of trust for the payment of debts conveys a cot- 
ton factory. ete.. and in the deed are provisions that the 
maker of the deed shall retain possession for eleven months, 
and during that time his family may be supported out of 
the proceeds of the factory: Held, that these provisions did 
not make the deed fraudulent in law, upon its face. but. as 
the provisions might have been for the benefit of the cred- 
itors as well as of the debtor, the question of fraudulent 
intent was one upon which the jury must decide under all 
the circumstances. Young v. Booe, 347, 


See Evidence; Contracts. 
GRANTS. See Presumptions. 


GUARANTY. 


On the guaranty of a note the guarantee is not bound to show 
that he has made a demand on the maker, but the guarantor 
is only discharged when it appears that he has suffered loss 
in consequence of the guarantee’s not using due diligence. 
Farrow v. Respess, 170. 


GUARDIAN AND WARD. 

1. Where a guardian to an infant, appointed by a county 
court in this State, removes to another State, taking with 
him a part of the property of the infant, the court which 
made the appointment has the right to remove him. without 
notice, and appoint another in his place. Cooke v. Beale, 36. 


2. Where a person settling with a guardian paid him, by mis- 
take, more money than he was entitled to receive: Held, 
that he was entitled to recover the excess from the guardian 
individually. Yow v. Elliott, 51. 


8. In charging a guardian the mode of compounding interest is 
to make annual rests, making the aggregate of the principal 
and interest due at the end of a particular year a capital 


471 


INDEX. 


= $$ $a ee 
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sui bearing 6 per cent interest thenceforward for another 
vear, and so on, with rests from year to year. But if a sum 
he found due at a rest day during the guardianship, that 
sum, being then converted into capital, is entitled to draw 
interest thereafter until it shall be paid, and that is but 
simple interest, there being no subsequent rest made. Ford 
v. Vandyhe, 227. 


GUARDIANS. 

The County Court. on the petition of the guardian of a certain 
infant, passed the following order: “Ordered that he, the 
said W. B., guardian, sell the land of said deceased T. H., or 
so much thereof as will be sufficient to discharge the debts’’: 
Held, that this order was unauthorized and void, and, of 
course, that a purchaser under it acquired no title. Ducket 
vu, Skinner, 451. 


See Evidence. 


INDICTMENT. 

1. Phe provisions of the act of INSTI, ch. SI4. Rev. Code, Revised 
Statutes, ch. 384, sec. 61, punishing the cheating by false 
tokens, etc., do not apply to the case of conveyances of lands. 
S.v. Burrows, 477%. 


2. Where the charge intended to be made in such an indictment 
is that the defendant intended to cheat the plaintiff out of 
twenty acres of land, the excess in quantity over thirty-five 
ucres, the indictment should expressly aver that there was,. 
in fact, such an excess of twenty acres. /bid. 


3. Where the true ground of complaint was that the defendant, 
by means of a forged paper, induced the prosecutor to exe- 
cute a deed for thirty-five and one-half acres of land instead 
of fifty-five and one-half acres, thereby defrauding the prose- 
cutor, the indictment should distinctly aver this fraudulent 
purpose; but, though this be a fraud, it does not come within 
the definition of any crime or misdemeanor known either 
to the common or statute law. Jbid, 


INSOLVENT DEBTORS. 

1. A householder. who wishes to avail himself of the provisions 
of the act of Assembly of 1844-45, ch. 32 (re. Digested Man- 
ual, p. 118), may do so by making application and procur- 
ing the assignment to be made according to the act of Assem- 
bly, at any time, even after a levy of an execution or attach- 
ment, before the property is changed or converted by a sale. 
S. vu. Floyd, 496. 


2. In the cause of a proceeding under the insolvent debtor’s law 
the court has authority to permit the schedule to be amended 
so as to imike more certain the description of the defend- 
ant’s interest in matters there set forth, at any time before 
the oath is administered; and if the plaintiff is surprised, it 
is ground for a continuance. MeLeod v. Kirkham, 509. 
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3. It is sufficient to file the evidence of the debts set out in the 
schedule, which are in the possession and control of the de- 
fendant, at nny time before the oath is administered. Jbdid. 


4, It being a matter of public notoriety that proclamation money 
is wholly worthless, it is not necessary to state in the sched- 
ule the amount thereof with nicety, or to file the same. 
Ibid. 


5. A bond given by a person arrested on a ca. sa. for Lis appear- 
ance at court is required by our law to be made payable to 
the plaintiff in the execution; a bond otherwise payable, for 
that reason alone, will prevent the court from entering a 
sununary judgment. Williams v. Bryan, 618. 


6. Where a person. arrested on a ca. sa., gives a bond payable to 
A. B., who makes the affidavit for the ca. sa. and styles him- 
self the agent of C. D., the plaintiff, no action can be main- 
tained on such bond in the name of D, for he ts not the 
obligee. Jbid. 


INTEREST. 

1. When A. a citizen of Georgia, being in this State. offered to 
lend to B $6,000, but on his return to Georgia, not having 
sold his cotton crop, wrote to B that he could only lend 
$3,000, whereupon B went to Georgia, there received the 
money and executed his note for that amount: Held, that B 
was bound to pay 8 per cent, the interest according to the 
laws of Georgia. Davis v. Coleman, 303. 


2. The party who sues to recover the stipulated damages is nat 
entitled to claim interest. even from the date of his writ. 
Devereur v. Burgivin, 490. 


3. In Iingland the rule is that interest is to be allowed where 
there has been an express provision to pay interest. or where 
such promise is to be implied from the usage of trade or 
other circumstances. But for goods sold, money lent, money 
paid, work and labor done, or on a guarantee. interest is not 
allowed unless there be an express or implied agreement. 
Our decisions have extended the rule, and for money lent. 
or money paid or had and received, or due on an account 
stated, the jury ought to be instructed to allow interest. the 
promise to pay being implied from the nature of the trans- 
action. And in trover and trespass de bonis asportatis the 
the jury mity. in their discretion. allow interest upon the 
value, from the time of the conversion or seizure, as a part 
of the damages. so as to compel the wrongdoer to make full 
compensation by charging him with the price as at a cash 
sale. Ibid, 


INTESTATE’S ESTATES. 
1. An advancement to a husband by his father-in-law is an ad- 
vancement to the wife. Bridgers v. Hutchins, 68. 
2. The release or canceling of the bonds of a child, with an 
intention thereby to prefer him in Jife, is as inuch an ad- 
rancement as so much eash. Jbdid. 
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INTESTATE’S ESTATES—Continued. 
3. In order to constitute an advancement of a slave by parol 
gift there must be an actual delivery and change of posses- 
sion. Jfeadows v. Meadows, 148. 


4, While a son continues to reside with his father the gift has 
no operation, but when he removes and takes the slave with 
him, the advancement becomes effectual and its value must 
be estimated at that period. J/bid. 


5. A child does not lose the benefit of an advancement of a slave 
by selling it. /bid. 


6. Advancements are understood to be gifts of money or per- 
sonal property for the preferment and settling of a child 
in life, and not such as are mere presents of smail value or 
such as are required for the maintenance or education of 
the child. J/6id. 


JURISDICTION. 


1. A ca. sa., issued hy a justice of the peace in Buncombe County, 
ought to be returned to the County Court of that county, not- 
withstanding the provisions of the act of 1844, abolishing 
jury trials in the County Court of Buncombe. Fox v. Wood, 
213: 


2. Where a suit is commenced in the Superior Court for a less 
sum than $60 for goods, etc., sold, or for a less sum than 
$100 due by note, ete., the suit shall be dismissed; and if 
the party demands more in his writ for the purpose of evad- 
ing the law, and the jury finds that a less sum is due to him 
than that of which the court has jurisdiction, he shall be 
nonsuited: Provided, that if the party will make affidavit 
that the sum for which he has sued is really due, but he 
eannot establish it for want of proof, or that the time limited 
for the recovery of an article bars a recovery, then the plain- 
tiff shall have judgment, ete. Parhan tv. Hardin, 219. 


3. Held, that the same rules apply to suits in the Superior Court 
of Cleveland County, removed under the private acts of 1844 
and 1846 from the County to the Superior Court of that 
county. Jbid. 


4, A being a surety for B, to indemnify him B gave him a lien 
on some hogs. B afterwards sold the hogs to GC. A refused 
to deliver the hogs, unless C would agree to pay the debt 
for which A was bound. ‘This C promised, but failed to 
make payment, and A had to pay the debt himself. He then 
warranted C for the money so paid: Held, that a justice of 
the peace had no jurisdiction in the ease. Cogle v. Hamil- 
ton, 231. 


® Under the act of 1848, relating to the county of Polk, all the 
records transferred to the Superior Court of Polk from the 
county of Rutherford are directed to be returned to the 
Superior Court of Rutherford County, the act of 1846 estab- 
lishing the Superior Courts in Polk having been repealed 
by the act of 1848: Held, that the Superior Court of Ruth- 
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erford had the right to issue an execution on a judgment 
rendered in the county of Polk, while the latter had juris- 
diction. as to cases from the former county. removed by the 
act of 1846 and transferred by the act of 1848. Jlattheics v. 
Gilreath, 244. 


6. Where a petition had been filed in the County Court by the 
next of kin of an intestate for the sale of negroes for the 
purpose of distribution, and a sale had been made by a com- 
missioner appointed by the court, according to the prayer 
of the petitioners. and be had paid over to them what he 
alleged to be their full respective shares, it is not competent 
for these petitioners to file a subsequent original petition in 
the same court, charging that the commissioner had not paid 
them their full shares (they having signed a receipt in full 
by a mistake), and requiring the commissioner to account, 
ete., and pay over the balance, etc. Retd v. Pass, 589. 


%. Their relief could only be obtained by an application to the 
County Court for a rehearing, if the proceedings of the com- 
missioner bad been confirmed, or by recourse to a court of 
equity to set aside the receipt, if given through mistake. 
lbid, 


8. A court of equity has a general jurisdiction to direct the sales 
of the estates of infants, wherever the purpose for which 
the sale is directed shall be deemed by the court beneficial 
to infants. Williams v. Harrington, 616. 


9. The decree in such a case cannot be impeached in any other 
ease: neither upon the ground that a guardian was not ap- 
pointed by the proper court, nor that there was not due ad- 
vertisemeut or competent evidence of it, nor that the inter- 
est of the infant was not promoted by the sale, nor that the 
decree did not find the facts which showed the sale to be 
beneficial, nor upon any similar grounds. Jbid. 


10. Where a decree is made on behalf of infants for the sale of 
“the lands of the deceased debtor lying in Moore County,” 
and a sale is made of several specified parcels of land, the 
sale ratified, and an order of the court to convey to a par- 
ticular purchaser, no exception ean be taken to the general 
description of the land in the decree ordering the sale. Jbid. 


11. The court has the power, with the consent of the purchaser, 
to substitute another person in his place, though, as a mat- 
ter of wholesome practice, such a substitution ought not to 
be allowed before the payment of the purchase money, nor, 
perhaps, without looking to the rights even of third persons 
as against the first purchaser. /bid. 


12. Under an order of the Court of Equity for the sale of the real 
estate of infants, the deed of the commissioner appointed to 
make the sale, by virtue of the provisions of the act of 1827, 
transferred to the purehaser the legal title. Jbid, 


JUSTICES OF THE PEACE. 


1. The preamble to a warrant constitutes a part of it, and where 
it sets out, in apt words, the offense for which, as the plain- 
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tiff alleged, the defendant had incurred the penalty sued for, 
the form is a proper one. Harshaw v. Crow, 240. 


2. A seal is essential to a warrant issued by a magistrate to 
arrest a person for a criminal offense, and if there be no 
seal the warrant Is void, and the defendant is justified in 
resisting its execution. S. v. Worley, 242. 


See Jurisdiction. 


LARCENY. 
1. Turpentine, whieh has run out of the boxes cut into the tree 
for the purpose of receiving the Hquid, is the subject of 
larceny. S. uv. Moore, 70. 


2. But to support an indictment for stealing two barrels of tur- 
pentine, it must appear that the turpentine was in barrels 
when it was stolen, not that it was dipped from the boxes 
in small quantities, from time to time, and then deposited 
in barrels. Jbtd. 


LAWS OF OTHER STATES. See Evidence. 


LEGACIES. 


1. An infant mulatto child was found at the door of a gentleman, 
who took charge of it, and it remained in his possession for . 
more than seven years, he professing that he did not claim 
Ner as a slave, but believed she was free, and refused to de- 
liver her to any person who could not show a good title to 
her as a slave. At his death he left her $200: Held, (1) 
that if she was free, of course the next of kin could not 
claim distribution of her or of the legacy; (2) if she was a 
slave, the next of kin were entitled to distribution of the 
legacy, and also of the girl] herself, if he had her three years 
or more in adverse possession; and that, to vest the title of 
the slave in him. by virtue of the statute, it was not neces- 
sary that he should have claimed her as a slave. S. vu. Jones, 
15-4. 


2. When slaves, by a will made by a testator in South Carolina, 
were directed to be emancipated, and then the testator says 
“all the balance of my estate to belong to C. J.”: Held, that 
C. J. could not claim these negroes at law under the residuary 
clause, even if the bequest for emancipation were void 
by the laws of South Carolina, because they did not pass 
by the words of the residuary clause, but only fell into 
the residue by the operation of the law, and C. J.’s title was 
only an equitable one. Jones v. Abernathy, 280. 


3. A testatrix bequeathed as follows: “My girl Maria, after my 
death, I do not leave her as a bond slave to any person; I 
wish her to live among my children, or otherwise if she sees 
proper. I leave J. S. to act as trustee for said girl.” 
Also, “I will and bequeath $25 to Maria”: Held, that under 
this will J. S. took the legal title to the girl Maria. Simp- 
son v. King, 377. 


LESSOR AND LESSEE. See Taxes. 
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A promise of a party that he will settle with another will 
only take a claim out of the statute of limitations when it 
clearly appears that the promise referred to that particular 
claim. Arey v. Stephenson, 86. 


. Where, to an action on a justice’s judgment, the defendant 


pleads the statute of limitations the plaintiff cannot reply 
“a new promise within the seven years.” The replication of 
a new promise is confined to actions “on promises.” Taylor 
wv, Spivey, 427. 


. After a debt had been barred by the statute of limitations, the 


debtor said to the creditor, “Unless J. R. has paid it for me, 
it is a just debt and I will pay it’; and again, “It is a just 
debt and I wil) pay it, if I cannot prove that it has been set- 
tled by J. R.”: Held, that the case was thereby taken out of 
the statute. By such declarations the onus of proof that the 
debt had been paid rested on the defendant. Richmond v. 
FPugua, 445. 


. Where a plaintiff in an action of assumpsit, in order to bar 


the operation of the statute of limitations, gives in evidence 
words used by the defendant, the language must be such as, 
without straining, imports a willingness and intention thereby 
to assume the debt, or amounts to an unequivocal acknowl- 
edgment of its subsistence and obligation. Taylor v. Sted- 
man, 447. 


. In a conversiation between the plaintiff and the defendant, in 


relation to the matter in dispute, the former said to the 
latter, “That matter about Frank’s hire in 1842 must be 
fixed,” when the latter asked, “Will not other notes or judg- 
ments do instead of my note?’ and the plaintiff remarking, 
“Yes, if they are good,’ nothing further passed between 
them: //feld, that the defendant’s expressions did not revive 
the debt and bar the operation of the statute. Jbid. 


See Demand; Legacies; Penal Actions. 


MALICIOUS PROSECUTION. 


1. 


2. 


3. 


The verdict of a petit jury. acquitting a man indicted for a 
conspiracy. does not, in an action for malicious prosecution, 
support the averment that the indictment was without proba- 
ble cause. Bell v. Pearcy, 238. 


In an action for malicious prosecution the plaintiff must show 
particular malice on the part of the defendant fowards him. 
Brooks v. Jones, 260. 


This particular malice may be proven by positive testimony of 
threats or expressions of ill-will used by the defendant in 
reference to the plaintiff. or it may be inferred from the 
want of probable cause and other circumstances, such as, in 
this ease, are apt to engender angry feelings. bid. 


ATT 


+ 


MILLS. 


The owner of land, injured by the erection of a mill, who has 
proceeded by petition, under which the annual damage as- 
sessed is as high as $20, and who has taken judgment for 
and received the damage for the whole five years, cannot 
maintain an action on the case, brought after the expiration 
of the five years, without having again ascertained the an- 
nual damage by proceeding under a second petition.  Géil- 
liam v. Canaday, 106, 


NAVIGABLE WATERS. 

That “all waters which are actualy navigable for sea vessels 
are to be considered navigable waters, without regard to the 
ebb and flow of the tide, and that no one is entitled to the 
exclusive right of fishing in any navigable water, unless such 
right be derived from an express grant by the sovereign 
power, or, perhaps, by such a length and kind of possession 
as will eause a presumption of such grant to arise,” must 
now be deemed the settled law of this State. Fagan v. 
Arntistedd, 453. 


OVERSEER. 
An overseer is nat strictly a bailee, though many of the princi- 
ples of that relation and many of its duties attach to him. 
It is his duty to take such care of the property entrusted to 
him as a man of ordinary prudence would take of his own 
property. Smith v. Cameron, 572. 


See Roads. 


PARTNERS. 


1. On a separate judgment against one partner for a partnership 
debt, only the interest of that partner in any portion of the 
partnership property can be sold by execution. Price v. 
Hunt, 42. 


2. The effects of a firm are not subject to attachment for the 
separate debt of one of the partners. Cook wv. Arthur, 407. 


PAYMENTS. 
It is the rule in this country to apply payments to the debt for 
which the security is the most precarious, when no applica- 
tion is made by the party who pays. 8S. v. Thomas, 251. 


PENAL ACTIONS. 


A common informer cannot recover a penalty unless he sue 
within the period allowed by the act imposing the penalty. 
AS Where a penalty is imposed on persons fishing in the 
Roanoke River at certain times, and any person may sue for 
the same, provided he does so within one month from the 
forfeiture, and if no such suit is brought within that period 
the law officer of the State is directed to sue for the use of 
the State (Laws 1827, ch. 54), it was held that after the ex- 
piration of the month the right of the common informer was 
gone. Fagan v. Armistead, 483. 
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10. 


Where there is an action on a bond against two obligors, and 
a nonsuit is entered as to one, this is no retraxit as to him. 
Crawford v. Glass, 118. 


On a seire facias against heirs to subject the lands of their an- 
cestor, it is too late for them, after they have appeared and 
plended to the scire facias, to move to dismiss the proceed- 
ings because no declaration has been served on them, al- 
though some of the heirs may have been infants. Tripp v. 
Potter, 121. 


Where a scire facias has been sued out upon a judgment, and 
while it is in the sheriff's hands the parties agreed that the 
collection of the money should be suspended so as to enable 
them to make a full settlement, yet the sheriff is not thereby 
excused from returning the process, but is Hable to an 
amercement if he fails to do so. Morrow v. Allison, 217. 


. The act of 1826, Rey. Stat., ch. 31, sec. 119, authorizing refer- 


ences to be made in courts of law to state the accounts of 
administrators, executors and guardians, applies only to 
suits brought upon their bonds respectively. It does not ap- 
ply to suits brought upon bonds given by a testator or intes- 
tate in which fully administered is pleaded. Lynch v. John- 
son, 224, 


Where an assignee of a bond brings an action of debt upon 
the bond, and the defendant pleads non est factum only, this 
plea does not deny the assignment, But if the action be on 
the case, as given by our statute to the assignee of a bond, 
the general issue denies both the execution of the bond and 
the indorsement. Ford v. Vandyhe, 227. 


. The plea of payment to an action on a judgment, etc., is suffi- 


cient to cover the defense of a presumption of payment or 
abandonment of claim under our act of 1826. Butts v. Pat- 
ton, 262. 


. Where a man who is liable to militia duty is arrested on a 


civil process while he is attending a militia muster, in viola- 
tion of the act of Assembly, he may plead the same in abate- 
ment. dfurphy v. UcComhs, 274. 


. That the plaintiff who sues as executor is not an executor is 


a plea in bar, and the defendant may plead it with any other 
bar. Shoacin v. Barr, 296. 


In cases of verdicts subject to the opinion of the court, all 
the points on which either party means to insist ought 
to be reserved, for all points not reserved are taken to be 
given up. if one of the parties cannot have tnserted a ques- 
tion on which the presiding judge inclines against him, he 
ought not to consent to such a verdict, but peremptorily 
Glaim that an opinion shall then be given to the jury, as he 
has a right to do. Brooks v. Rateliff, 321. 


Where an action was brought in the names of James Brooks, 
William I. Colton and William FE. Churchill, partners, trad- 
ing under the name and firm of “Brooks, Colton & Co.,” 
and the judgment was in the name of Brooks, Colton & Co.: 
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dh; 


12. 


13. 


14. 


16. 


18. 


Held, that this was a variance for which the judgment might 
have been reseryed at common law, but the error was cured 
by our statute of amendments (Rev. Stat., ch. 3, see. 5). 
lbid, 


The acts of a ministerial officer, as a constable or sheriff, in 
making returns on warrants and writs. although required 
by law to be returned into a court of record, do not make a 
part of the recerd, are only prima facie taken to be true, 
aud may be contradicted and shown to be false, antedated, 
ete. Patterson v. Britt, 3838. 


A reference to the clerk of the court to take and report the 
accounts of an executor, administrator or guardian, can only 
be made under the act of 1826, Rev. Stat., ch. 31, sec. 119, in 
a suit brought upon the bond given by such executor, ad- 
ministrator or guardian for the faithful performance of his 
duty. Anderson v. Jernigan, 414. 


Where one has a cause of action against another, accruing 
after @ demand made, the suing out of a writ for that cause 
of action, though the writ was in aessumpsit, when it should 
have been in covenant, is a demand in the strongest form. 
Nixon v. Long, 428. 


Where severnl causes have been decided upon the same ques- 
tion, after argument, the Court will not reconsider the 
grounds of those decisions, especially upon a case presented 
without argument. Fagan v. Aruustead, 453. 


. When both parties appeal from a judgment the clerks of the 


Superior Courts must make out two transcripts, so as to 
constitute, as there really are, two cases in the Supreme 
Court. When this is neglected, the Clerk of the Supreme 
Court will state two cases on his docket, and charge costs 
in each case. Devereux v. Burgin, 490. 


There is a distinction between a cause for a new trial and 
a cause for a mistrial; the former is a matter of discretion, 
the latter a matter of law. S. v. Tilghman, 513. 


. Where on a trial the circumstances are such as merely to 


put suspicion on the verdict, by showing, not that there 
was, but that there might have been undue influence brought 
to bear on the jury, because there was opportunity and a 
chance for it, it is a matter within the discretion of the pre- 
siding judge. But if the fact be that undue influence was 
brought to bear on the jury, as if they were fed at the 
charge of the prosecutor or the prisoner, or if they be solie- 
ited and advised how their verdict should be, or if they 
hear other evidence than that which was offered on the 
trial: in all such eases there has been, in contemplation of 
law. vo trial, and this Court, as a matter of law, will direct 
a trial to be had, whether the former proceeding purports to 
have acquitted or convicted the prisoner. 7bid. 


Where the facts in relation to the jury on a trial for mur- 
der were that the jury were placed in the charge of an 
officer and confined in the ordinary jury-room; that they 
retired from the court on Thursday at 6 P. M. and ren- 
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dered their verdict on Saturday at 10 A. M.; that while 
out the members of the jury separated at various times to 
obey calls of nature; that cach one separated himself from 
the others more than once for this purpose, and one of 
them as often as six times: that when they did this they 
went, one at a time, under charge of an officer, and during 
such absence the other jurors remained together in the 
jury-room, with the door locked; that they went about 
fifty yards from the courthouse. and returned as soon as 
practicable, holding no intercourse with any one; that one 
of the jurors separated himself from his fellows and _ vis- 
ited a drug store, about one hundred and fifty yards from 
the jury-room, for the purpose of procuring medicine, being 
sick; that he went under the charge of an officer, and held 
no conversation except with the keeper of the drug store, 
who asked him if they had agreed on their verdict, to which 
he replied “they had not’: that this store was in the most 
public place in the town of New Bern; that another juror. 
separated himself from his fellows and stood on the outside 
of the jury-room near the door, closed, and conversed pri- 
vately for ten or fifteen minutes with a third person, but 
what was said did not appear; that the jurors also ate and 
drank while out, but not to excess; that a part of the time 
they did so with the permission of the court, but when en- 
joined by the court not to eat or drink, they violated this 
injunction, contrary to the wishes of the officer who had 
them in charge; that several jurors wrote notes and dropped 
them from the windows of the jury-room, and also received 
notes from persons not of the jury, but neither the contents 
of the notes nor the names of the persons to whom sent or 
from whom received appeared; that some of the jurors con- 
versed from the windows with persons in the street on vari- 
ous subjects, and about this suit, but what was said did not 
appear; and that some servants and small children had ac- 
cess to the jury-room, the servants for the purpose of carry- 
ing food and clothing to the jurors, and the children to see 
their fathers: Held, that these facts might, in the discretion 
of the presiding judge, have been a good cause for granting 
a new trial, but they could not justify the court in declaring, 
as a matter of law, that there was a mistrial. Jbid. 


19. Although it be not error to refrain from giving instructions 
unless they be asked for. yet the judge, when he does give 
instructions, either of his own motion or at the party’s, 
should give them in such a way that they be not in them- 
selves erroneous or so framed as to mislead the jury. By- 
num v. Bynum, 682. 


See Attachments; Emancipation, 


PRESUMPTIONS. 


1. In order to raise the presumption of the grant of an ease- 
ment two things are necessary: there must be a thing capa- 
ble of being granted and there must be an adverse posses- 
Sion or assertion of right, so as to expose the party to an 
action unless he had a grant. Felton v. Simpson, 8&4. 
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2. It seems that the presumption of the death of an individual, 
arising from his absence from his domicil for seven years, 
does not impiv that he died at the end of the seven years, 
but that he died either then or at some other period during 
the seven vears. NS. uv. Moore, 160, 


3. Under the statute of 1826, Rev. Stat., ch. 65, sec. 14, the pre- 
suhiption of the payment or satisfaction of a judgment does 
not arise until ten years after the plaintiff has ceased to 
prosecute his judgment, that is, until ten years after the 
day of the return of his last execution. Butts v. Patton, 262. 


4. It is established, as a general proposition, that from a long 
and peaceable possession of land, upon a claim of the right, 
a presumption arises that the possession was rightful. and 
therefore was under such grant, deeds and assurances as 
are necessary to impart to it that character. Bullard v. 
Barksdale, 461. 


The presumption is not deduced as an inference of fact from 
‘the possession, as evidence merely and according to its influ- 
ence on the minds of the jury in producing or failing to pro- 
duce a conviction that the presumption is according to the 
truth. but the deduction is made. without regard to the very 
fact, by a rule in the law of evidence. Jbid. 


Ot 


6. The force of this presumption is not destroyed or in any de- 
gree repelled by evidence which renders it probable that, in 
truth, a grant was issued. Jbid. 


-1 


. The grant is presumed, not hecause the jury believed that one 
issued, but because there is no proof that it did not issue; 
indeed, in the nature of things, it would seem that there can 
be no sufficient negative proof of the kind supposed. Jbid. 


8. Where a long possession under a claim of title by a grant, as 
in this case of forty-five years, has been proved, and to rebut 
the presumption it was shown that the party so claiming 
was unable to produce a grant, declared his belief that it 
never existed, and made efforts to obtain another grant, the 
court ought not to have submitted to the jury, upon this evi- 
dence, to find whether there was a grant or not, but should 
have instructed them that, from the possession alleged, they 
should presume a grant. and, as matter of law, that there 
wis no evidence to oppose and repel the presumption. J/bid, 


REWARD. 


1. Where an action is brought by «a plaintiff to recover the 
amount of a reward offered by the defendant for the appre- 
hension and delivery in jail of an individual charged with 
a ertminal offense, it is incumbent on the plaintiff to prove 
that he either compelled the individual by force or induced 
him by persunsion to make the surrender. Currie v. Sacin- 
dail, 364, 


2. 1%f the surrender of such individual was wholly voluntary. 
although the plaintiff accompanied him to the jail and saw 
him lodged there, he has no right of action. Jbid. 
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3. Where an agent is authorized to offer a reward for the appre- 
hension of an individual. it is only necessary to prove that this 
was done; the mode of doing it is entirely immaterial. Jb/d. 


ROADS. 


1. When a petition is filed to discontinue an old road between 
certain points and establish a new one between the same 
points, and the petition is opposed, and the court, upon the 
hearing. refuse to discontinue the old road and establish a 
new roud as prayed for, but direct another road to be opened, 
passing over only a part of the route prayed for by the peti- 
tioners: Held. that the defendants were entitled to recover 
their costs. Davis v. Hill, 9. 


bo 


An overseer of a public road has no right. at his discretion, 
to widen the road. This can only be done by a jury under 
the direction of the County Court. Small v. Eason, 94. 


3. If the weather is so bad as to prevent an overseer from work- 
ing on the road, or to render unavailing any work he might 
do, he ought to be excused. S. v. Small, 571, 


4. Where a charter has been granted for a turnpike road and 
the road opened, the County Court has no right to convert 
it into a publie road, unless the charter has been duly sur- 
rendered or, from a nonuser for twenty years. a dedication 
to the public may be presumed. S. v. Johnson, 647. 


5. Even in such case the road can only be made a public road in 
the manner prescribed by the act of Assembly. The mere 
appointment of an overseer will not be sufficient for that 
purpose. Jbid. 


See Evidence. 


SALES. 
Property passes by a sale and delivery notwithstanding an erecu- 
tory agreement to sell to another and the receipt of a part 
of the price. Wilson v. Purcell, 502. 


See Agent and Principal. 


SET-OFF. 

1. It is the settled Jaw in this State that a debt due by an as- 
signor of 2 bond or note at the date of the assignment may 
be pleaded as a set-off to an action by an assignee after ma- 
turity; but this departure from the statute (Rev. Stat., ‘ch. 
31. sec. 80) is put on the ground that a liberal construction 
is necessary to prevent evasion and tnjustice. Wharton v. 
Hopkins, 505, 


2. Where it is shown this injustice will not result. the rule is 
different. As when the assignor, at the date of the assign- 
ment had an account against the defendant in the action 
larger in amount than that which is attempted to be set-off: 
Held, that the defendant could not avail himself of his ac- 
count. as a set-off, in an action by an assignee on a note or 
bond assigned after maturity. Jbid. 
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SHERIFFS. 


1. The sureties on the official bond of the sheriff are not liable 
for a trespass committed by him under color of his office. 
S. v. Brown, 141. 


2. A sheriff cannot be made responsible for the acts of a con- 
stable who sometimes acted as his deputy, but never with- 
out a special deputation, and who has committed a _ tres- 
pass by levying a void attachment, unless it can be shown 
that he was expressly authorized by the sheriff to levy such 
attachment. Patterson v. Britt, 888. 


3. Much less can he be responsible when the constable returns 
the attachment levied by him «s constable, although by an 
order of court the return is permitted to be amended by 
stating the levy to have been made by the sheriff by the said 
constable as his deputy, the sheriff’s office having then ex- 
pired and the order of amendment having been appealed 
from. Jbid. 


SLANDER. 


t. In an action of slander, when the charge is made by using 
a cant phrase or a nickname, or when advantage is taken 
of the fact, known to the persons spoken to, in order to con- 
vey a meaning which they understood by connecting the 
words (of themselves unmeaning) with such fact, the plain- 
tiff is obliged to make an averment of the meaning of such 
cant phrases or nickname, or of the existence of such coi- 
lateral fact, for the purpose of giving point to the words and 
of showing that the defendant meant to make the charge 
complained of; and, in such cases, there must also be an 
averment that the words were so understood by the persons 
to whom they were addressed. Briggs v. Byrd, 353. 


2, These averments are traversable and must be proven, and 
differ entirely from what are called innuendoes, which need 
no proof. J/bid. 


See Evidence. 
SLAVES. See Legacies. 


SURETY AND PRINCIPAL. 
A surety who has paid money for his principal cannot sue him 
in an action of tort. Ledbetter v. Torney, 294. 


’ See Sheriffs. 


TAXES. 


1. In this State land is taxed according to its fee-simple value, 
and whoever is owner of the land for the time being is 
bound to pay the tax; as if an estate is limited to A for 
life or for ten years, remainder to B and his heirs, the valu- 
ation is assessed without reference to this division, and 
each must pay the tax during the time that he is the owner 
and enjoys the possession and pernancy of the profits. Wil- 
lard v. Blount, 624. 
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2. It is otherwise in the case of landlord and tenant, where rent 
is reserved, for the rent is in lieu of the land, and the land- 
lord is in the pernancy of the profits of the land; and if the 
tenant is compelled to pay the tax he may recover from the 
landlord or deduct the amount out of the rent. Jbid. 


TRESPASS. 


Under Laws 1840, ch. 37, which gives to the landlord, who has 
lensed to a tenant, the rent to be paid in a part of the crop, 
a certain interest in the crop raised, if the tenant remains in 
possession until an execution against him is levied on the 
whole of the crop. although the landlord may have a special 
action on the case against the officer levying, yet he cannot 
maintain an action of trespass. for he has neither the pos- 
session nor the property. Peebles v. Lassiter, 73. 


TRESPASS FOR MESNE PROFITS. See Ejectment. 


TRESPASS Q. C. F. 


1. The action of trespass quare clausum fregit is a remedy for 
an injury to the possession. and therefore cannot be main- 
tained by one who had not the possession at the time the 
injury was alleged to have been committed. Patterson v. 
Bodenhammer, 4. 


2. Tenants in common may, in general, sue separately for tres- 
passes on real estate, yet they may also join in such action 
in respect to the injury being to their joint possession. 
Camp v. Homesley, 211. 


3. A and B, being infants and tenants in common of a tract of 
land, C, their mother, who was the administratrix of their 
deceased father, rented out the land to D, who entered into 
possession of it. The infants afterwards brought a bill in 
equity against C for an account of their estate, and charged 
her with having acted as their guardian in renting out the 
land. and obtained a decree for the amount ascertained to 
be due, including the rent; but it did not appear that the 
decree had been satisfied: Held, that D, not being a party to 
these proceedings in equity, nor a privy to either of the par- 
ties. could not avail himself of them so as to prevent his 
peing sued as a trespasser. Hardy +. Williams, 499. 


TROVER. 

1. To sustain the action of trover, the right of property in the 
thing claimed and of possession at the time of the alleged 
conversion must be vested in the plaintiff. Brazier v. Ans- 
ley, 12. 


2. In an action of trover, except for a mere temporary conver- 
sion, the plaintiff recovers the value of the property recov- 
ered, and, therefore, to entitle him to recover he must show 
title and a possession or a present right of possession. Bar- 
wick v. Barwick, 80. 


3. A negro slave was permitted by his master to own a horse. 
Afterwards the negro was sold to A, and the horse was taken 
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to the latter’s house. A directed the negro to take the horse 
away, and he was accordingly given to the negro’s son, who 
was the slave of B. B set up no claim to the horse and the 
slave sold him to another person: Held, that A could sup- 
port no action against B for the value of the horse. Francis 
v. Welch, 215. 


A judgment, either before a magistrate or in a court of record, 
is not the subject of an action of trover and conversion; nor 
is a note on which a judgment has been obtained, because it 
is merged in the judgment and is defunct. Platt v. Potts, 
266. 


. Frover will lie for promissory notes, by the administrator of 


the payee, against a donee by oral gift. though the gift be 
accompanied by delivery. Brickhouse v. Brickhouse, 404. 


A recovery in trover for a note or bill and payment of the 
damages divest the property out of the plaintiff, and. in- 
deed, vest it in the defendant, as between him and the plain- 
tiff. Jbid. 


. A conversion, to subject a defendant in an action of trover, 


consists either in an appropriation of the thing to the party’s 
own use and beneficial enjoyment or in its destruction, or in 
exercising dominion over it in exclusion or defiance of the 
plaintiff's rights. or in withholding the possession from the 
plaintiff under a claim of right inconsistent with his own. 
Glover v. Riddich, 582. 


Giving to a negro a certificate that he is free does not amount 
to a conversion in the person giving the certificate, if the 
negro should turn out to be a slave. Jbid. 


TURNPIKE COMPANY. 
The true construction of the act of Assembly incorporating the 


Hickory Nut Turnpike Company is that the State road, 
where it cresses the Blue Ridge at Hickory Nut Gap, is not 
abrogated by the said charter, but is to be continued and 
kept in repair by the road overseers in their respective coun- 
ties until the turnpike is completed, and that the company, 
for the purpose of constructing the turnpike, has the privi- 
lege. when it is located along the State road. to enter upon 
it and obstruct it when. where, and as long as is reasonably 
 hecessary to enable them to make thetr improvements, and 
when it is located near the State rond the same privilege is 
conferred, to be exercised in a reasonable manner. in refer- 
ence to the interest of the company and the convenience of 
the public. the latter being made, for a reasonable time, to 
give place to the former. Adams v. Turnpike Co., 486. 


USURY. See Interest. 


VENDOR AND VENDEE., 


Te 


In general, a vendor of land is bound to prepare the convey- 
ance and tender it or offer to do so; but where from the na- 
ture of the contract it appears that those to whom the title 
wis to be made were unknown to the vendor, but known to 
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VENDOR AND VENDEER—Continued. 
him who made the purchase, the latter is bound to give the 
necessary information to the vendor, or. if he fails, to pay 
the price contracted for. Christian v. Niron, 1. 


to 


. A vendee, by contract for the sale of a tract of land, can main- 
tain an action upon the bond for title. without having made 
a payment or tender of the whole of the purchase money, 
when by a sale of the property it is put out of the power of 
the vendor to make the conveyance at the time the vendee 
has a right to eall for it. Nichols v. Freeman, 99. 


3. And it makes no difference whether the vendor himself has 
made the conveyance or whether it has been made by a 
sheriff under process of law. Jbid. 


as 
- 


ian 


. In such a case the measure of damage is the difference be- 
tween the real value of the property at the time of the breach 
and the amount of the purchase money remaining unpaid. 
Ibid. 


See Contract; Warranty. 
VENDEE. See Auction. 
WARRANT. See Justices. 


WARRANTY. 


1. No warranty of quality is implied in the sale of goods. Dich- 
son vu. Jordan, 166. 


2. If a vendor sells articles apparently of the kind ordered by 
the vendee, though the vendee has no opportunity of testing 
the quality until after he has used them, yet, if there be no 
fraud on the part of the vendor, the purchaser must bear 
the loss, if it turns out that there is a defect in the articles. 
Tbid. 


3. One may recover in an action of covenant or assumpsit, on a 
bill of sale for a slave, for a warranty of the soundness of 
the slave, although there be no witness to the bill of sale. 
Manwell v. Miller, 272. 


See Action on the Case. 


WILLS. 


1. In a controversy respecting the probate of a will, any person 
who is entitled in interest may become an actor. The course 
is to state on the record such matter as shows on which side 
the person becomes an actor, so as to show distinctly whether 
he may in the result be entitled to or liable for the costs. 
Benjaniin v. Peel, 49. 


2, A person nuined as executor is not competent as an attesting 
witness to «a will of personalty. Nor will his subsequent re- 
uunciation and release make him so. He-must be disinter- 
ested ut the time of attestation. Morton v. Ingram, 368. 
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3. In order to satisfy that part of the law which requires the 
attestation of subscribing witnesses to a will to be in the 
presence of the testator, it is sufficient if the attestation be 
in the same room in which he is, provided it be not done in 
a clandestine, fraudulent way, which would not be in the 
party’s presence, Bynum v. Bynum, 6382. 


4, Where two persons agree to make mutual wills it would seem 
that bad faith in the one, either in not making his will or 
in concealing it after it was made, wil] not prevent the pro- 
bate of the will of the other party. Jbid. 


WITNESSES. See Costs. 
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